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LEGAL EDUCATION UNDER THE AEGIS OF INFORMATION AND
COMMUNICATION TECHNOLOGY: AN INSIGHT
Sub-theme: Role of Technology in Contemporary world
-Dr. Shyamtanu Pal (Associate Professor, Chettinad School of Law, Chettinad Academy of
Research and Education Deemed to be University, Chennai, Tamil Nadu) and,
Ms. Aditi Nidhi (Assistant Professor, Law, The ICFAI Law School IFHE Campus,
Hyderabad)

ABSTRACT
We never realized when Siri, Alexa and Google have become our best friends
and it would not be too wrong to say that these are the names that we reach
out to when we open our eyes in the morning. When the whole world is going
e-way, converting itself into an e-world and the social networking sites and
blogs has entered the veins and arteries of each profession, legal profession
has also not remained untouched by this. With this outbreak of Covid19, it
has become imperative for us to adjust to the new normal. Globalization is the
consequence of the interdependence amongst nations in the context of
economicdependence.Law is a profession, which is literally unable to
exercise its work without the use of adequate information. Information is
indispensable for the effective practice of law.The Internet serves as a
powerful mechanism for the collaboration, communication and interaction
between

individuals

regardless

of

their

geographic

location.New

communication technologies through the Internet offer opportunities for law
students, faculty and practicing lawyers to support the learning process.
KEYWORDS:Globalization, Internet, Communication Technology
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LEGAL EDUCATION UNDER THE AEGIS OF INFORMATION
ANDCOMMUNICATION TECHNOLOGY: AN INSIGHT

INTRODUCTION
We never realized when Siri, Alexa and Google have become our best friends and it would not
be too wrong to say that these are the names that we reach out to when we open our eyes in the
morning. When the whole world is going e-way, converting itself into an e-world and the social
networking sites and blogs has entered the veins and arteries of each profession, legal profession
has also not remained untouched by this. With this outbreak of Covid19, it has become
imperative for us to adjust to the new normal. And this new normal requires us to get familiarize
and embrace the technology in every sphere of life. People socialize through social networking
sites such as Facebook, Instagram, LinkedIn; express once opinions and views through microblogging on Twitter, various other blogging sites and user-generated content such as Wikipedia
and video and photo sharing sites.
Globalization is the consequence of the interdependence amongst nations in the context of
economicdependence.1 Economic interdependence among nations can be traced back to ancient
history, even to thebeginning of mankind. Yet the degree of interdependence and the sphere
thereof is very much different in 21stcentury. Globalization means strategically developed world
where boundaries of countries do not matter for themovement of commodities, services, capital,
finances, technology and information. This strategy has convertedthe entire world into a global
village. The backbone is the ever-evolving Information and CommunicationTechnology. This
growth in globalization and free economy has given rise to basket of problems before
legalluminaries i.e. lawyers, judges, magistrates, law professors and administrators.
Law is a profession, which is literally unable to exercise its work without the use of adequate
information. Information is indispensable for the effective practice of law. Therefore lawyers and
information are like Siamese twins that are inseparable. The world is moving towards an
information age in which information has become a valuable resource. The impacts of

1

Guiguo Wang, ‘Globalizing the Rule of Law’, 48 IJIL 21 (2008)
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information in the world particularly in the work, play, learn, and travel cannot be
overemphasized.
A lawyer is identified by his ability to apply the law to the facts of a given problem. Hence, not
lose a case he ought to win on the merits of the facts and law based on justice. By inference, he is
expected to discharge his duties solely for the attainment of justice and fair play between
opposing clients.
The word ‘Law’ has been defined in various ways depending on the definer’s perception. Law is
tool used by individuals, groups, institutions, and societies to achieve a variety of ends one of
which is justice2. Furthermore, he stated that law comprises of rules and regulations, rule of
court, executive orders, court decision, discovery and applying legal principles.
The main objective of the research is to ascertain the nature and extent of the use of information
communication technologies among legal practitioners in relation to their legal work. Lawyers
operate on the basis of information especially as a case moves closer to the courtroom, where
presentation of numerous pleadings, clients’ correspondence, memos and briefs, are invariably
required. Hence, gathering relevant information is crucial to taking intelligent steps on a course
of action. Thus, the article investigates global trends in the application of Internet and other
Communication Technology for legal research purposes. It finally discusses the impact
technology has had on the skills required of competitive legal professionals.
ROLE OF INTERNET IN LEGAL EDUCATION AND LEGAL RESEARCH
The Internet serves as a powerful mechanism for the collaboration, communication and
interaction between individuals regardless of their geographic location. It has proven to be a
tremendous success - connecting more than 100 million computers3 and is further growing
beyond the wildest expectations of the Homo sapiens.
New communication technologies through the Internet offer opportunities for law students,
faculty and practicing lawyers to support the learning process. The Internet provides a wealth of
resources and diverse communications platforms to encourage peer interaction, collaboration and
2

John W.Raine. Modernizing Courts and Tribunals through ICTs – Lessons from the London Parking Appeals

Service. International Journal of law, information and Technology, 2001, vol. 9(2), pp115-131.
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S.K.Bansal., “Cyber Crime”, 2003, APH Publishing Corporation, New Delhi, p. 277.
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feedback from teachers and others.4 Internet is facilitative tool for more broad based legal
education and legal research5. It facilitates access to knowledge and research in a more cost
effective way. However, students and academics in elite institutions of the country may rely too
much on internet source for legal information and legal education.
Whenever one happens to visit the lawyer's chamber, we will wonder, whether such huge library
is indispensable for a lawyer in the present Information Technology & communication age. It is
heal-up task for lawyers to maintain huge library, it is not only taxing monetary wise, but also
difficult to get spacious accommodation in central location, but Technology is changing
everything in the world and influencing our daily life. Some people are already speculating that
present generation of lawyers will no more maintain huge library with voluminous journals, due
to advent of newer technologies like Information Technologies user friendly solutions like
Internet and virtual library is available in the cyber world [world wide web.] with a finger touch
at an affordable price and apart from that, free websites are also offering their services.
Legal academia and researchers in India have largely remained on the margins of the legal
system. They can play a much more important role in coming future in which the internet can
play a crucial role. Internet is major source for information. Access to material at a relatively
cheaper cost and with lesser time and effort is helping in the quality of education and research.
Internet has become the most important source for communication. Ideas and views can be
debated; laws and policies can be critiqued and discussed with a wider public rather than only
legal academics. Internet also becomes an effective tool for empirical research to some extent as
questionnaires are being sent across via electronic mail and information and views can be
collected at lesser cost, time and effect. Therefore, cyber world is a boon to legal research and
academic influence as it provides greater access to information from around the world, provide
cheaper more effective means of communication within the country and across the border,

4
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thereby brings people closer which facilities public discourse and discussion. Internet, in this
way becomes an effective means of communication in the sphere6.
We are in the world of E-commerce, E- Governance and E- Courts. The new technology will
replace age old traditional practices & mechanism of government machinery and courts, all
activity of government like maintenance of land records, release of G.O’s, and property tax/value
calculation have become online. All state government offices, apart from Secretariat/head
offices, even grass root level offices like Gram Panchayat level / Municipal offices to District
Collector are maintaining websites to cater the needs of the common man.
We often feel that government will become paper -less administration within in matter of time
and for the matter of fact, even courts are also bound to follow the paper- less administration
policy to a certain extent. Presently ordinary citizen can know case status information, cause list
[list of cases] and judgments of Supreme Court, High courts, Service tribunals, city civil courts,
state consumer commissions, commissions [HRC/SRC] and other courts.
One of the revolutions in the recent times of computer history has been that of networking. A
worldwide network of networks today is what has manifested as the Internet. Internet may thus
be envisaged as “a large storage network of networks that may work as a worldwide channel of
communication, a large storage of information, an information super highway and much more.
The introduction of the technology pre-requisite for development of open and democratic
society, based on the right of citizens to free and operative access to information through the
internet.
INTERNET AND GLOBALIZATION
The fusion of internet with one’s daily life is becoming common day by day, today the
professionals related to various fields are trying out to do the e-way, using different social
networking sites and blogging for making profit in terms of their clients and money. And, in
regard to legal practice, the law professionals and the writers writing on legal topics are also

6
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making the social media and blogging their hot favorites. There are arrays of social networking
sites such as Facebook, Orkut, Twitter, LinkedIn etc and so are the blogging sites.
In India, only 6.9% people use internet as surveyed by IAMAI (Internet and Mobile Association
of India) at the beginning of this year.7 This data gives us an idea that how low the rate of law
professionals using social media in their field is, in our country. Two key forces having a deep
impact on society are uniformly recognized as being the Internet, leading to the digital
revolution, and the globalization, with its deep impact on legal information. These two forces can
be studied separately, but they are basically interwoven into the work of law librarians and
access to legal information. The internet and digital revolution have led both to an information
overload, with information coming from many different directions, and the simultaneous
increased speed of information, where almost instantaneous response are expected from the easy
flow of information. The context of legal research today presents us with inflation to
information, augmented by an inflation of legal issues. Law reflects societal concerns and new
areas of regulation have appeared, as well as new substantive law areas. Environmental law, bio
ethics, information technology and internet related issues are just a few. These new areas appear
in a domestic context.8
It is heartening to note that most Lawyers, Judicial officers, Judges have become computer-savvy
and adopted new technology with ease. Most of them are effectively utilizing social networking
utility services viz, Face book, Linked in, tweeter for networking and exchange of information. It
will bound to have significant impact on professional advancement and enhancement of
professional /advocacy skills. It has increased research skills of advocates; most advocates are
familiar with search engines like Google, Yahoo &encyclopedia like Wikipedia. They are also
using online web services of SCC, AIR, Manupatra resources.
It is hypothetical to answer, whether we will not able to see lawyers chambers with huge
volumes of AIR, SCC, CrlL.J, Supreme Today etc. But the Technology bound to change the
lawyers approach to legal profession. Whatever may be the outcome of technological
advancement, it will bound have positive impact on standards of legal profession. The internet
7
8
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technology [ICT] is changing the courts functioning and also changing the face of legal
profession. The computer knowledge and internet are essential part of the legal profession,
moreover indispensable to survive in the legal profession.
Law schools across the world are sharing their approaches to legal education in light of the swift
change in law practice resulting from the current wave of globalization. Professor William
Twining identifies five developments in law which are changing with globalization: (1) increased
emphasis on "established transnational fields, such as public international law, regional law,
international trade and finance (including 'lex mercatoria' and Islamic banking and finance), and
environmental law; new transnational fields are emerging, such as Internet law, procurement,
and transitional justice"; international criminal law and law and development; (2) legal
dimensions of global issues, such as "... environmental issues, radical poverty, the common
heritage of mankind, migration, war, international crime, terrorism, pandemics and the media";
(3) transnational dimensions of core subjects such as contracts, criminal law, family law,
intellectual property and labour law; (4) diffusion of law through migration and the interface of
religious and customary practices with law; and (5) the need for practitioners to look beyond the
law of the jurisdiction in which they practice.9
Academic law libraries are valuable for imparting legal education. Legal education is a human
science which furnishes beyond techniques, skills and competencies and the basic philosophies,
ideologies, critiques, and instrumentalities all addressed to the creation and maintenance of
society. Academic Law Library is a vital organ of any law colleges and Universities imparting
legal education. It plays an important role in all academic, activities keeping in view the aims
and objectives of the college and Universities. It is expected to meet the information needs of the
faculty and students of the institutions. In addition to support their role in educating future
lawyers, law colleges and Universities are the major producers of scholarly literature in law and
rely on academic law libraries for both the primary and secondary materials need for research
and publication.

9

Transsystemia," the teaching of more than one legal system at once, began at McGill University Faculty of Law,

which, due to its presence in the French-speaking province of Quebec within Canadian law in the English language,
invented the method.
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The word Internet exactly means network of networks. The Internet consists of thousands of
smaller regional network spread throughout the world. The Internet is referred as physical part of
the global network; it is a giant collection of cables and computers, a global communication
network that allows computers worldwide to connect and exchange information.
ADVANTAGE OF INTERNET
With the growth of the Internet and the exciting advantages of law firms using it in their practice,
the legal profession is being radically transformed in the way in which it operates. Many big
international law firms electronically transmit documents via the Internet among their various
offices and clients throughout the world. Even the smallest law firms, in turn, contemplate the
ways to use the Internet to solicit business, communicate with clients and conduct legal
transactions via the Internet.10 Across the board, law firms are setting up Web sites andExtranets;
publishing electronic newsletters; using email to correspond with clients and colleagues, and
participating in Internet chat rooms.
There are various sources of Information on Internet, may be free access of information or
subscribed one, but it is evident from existing practices as has been established by various
research that the Wikipedia, is one of the main source of information for the researcher. The
Internet used mainly for communication, to gather information, education, entertainment, current
affairs, online learning, commerce, publishing etc.
Notwithstanding the wonderful advantages of using the Internet and the technology that comes
with it, law firms are confronted with many issues particular to the practice of law in adapting to
the electronic age. For example, whether the level of security of their email systems adequately
protect confidentiality and the advocate-client privilege,11 whether their Internet connections are
secure, whether their Web site activities constitute unauthorized practice of law, and whether
information retrieved from the Internet is reliable.
Four major groups of users are enabled or benefit by adopting the Internet.

10
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Individuals benefit the most from the Internet in many aspiring and developed countries.
Access to free Web services, communication tools and entertainment often has minimal
cost beyond access charges. In addition, the Internet creates social impact in aspiring
countries by enhancing key components of development, such as education.



Entrepreneurs have taken advantage of increased Internet use and improvements in
infrastructure to create innovative new business models. They have brought new services,
expanded products, and provided richer content to users by successfully implementing
Web applications that are popular in developed countries, as well as new e‑commerce
and policy platforms.



Enterprises are able to broaden their consumer reach, both within and outside their
countries. The uses of telecommunication and e-commerce have also created new sources
of revenue. However, the Internet’s impact has gone far beyond increased revenue to
enable improved productivity and reduce costs.



Governments can leverage the Internet to reach more user groups with improved results.
Delivering government services through an online platform with supporting infrastructure
access (such as kiosks or service desks in villages) enables productivity (as in resource
reductions) and ensures improved access in rural areas. Positive social impact is created
through enabling transactional services such as registrations and tax payments and
providing information about critical services such as public health and safety.

BENEFITS OF INTERNET TO LEGAL EDUCATION
1. The Internet is data and information loaded, including a range of medium
2. The search engines that are available online are, fast and powerful.
3. The Internet is easy to use
4. Students can become researchers because of easier access to data
5. Students are motivated to share their work online with the world
6. The Internet appeals to different learning styles
7. Unlike paper the web can present dynamic data sources which change over time
8. The characters in an e-mail don’t get transposed or mixed up when they are sent over
long distances
9. Students can access libraries around the world
15

The Internet is a very big storeroom of learning legal material. As a result, it significantly
expands the legal resources available to students beyond the standard print materials found in
colleges/ universities students can access the latest reports on government bare acts statutes,
gazettes, notifications, latest case laws legal articles and non- government websites, including
research results, scientific and artistic resources in museums and art galleries, and other
organizations with information applicable to student learning.
As Internet is a powerful resource for learning, and is an efficient means of communication, it is
very useful in education and provides a number of learning benefits. It includes the development
of independent learning and research and legal research skills, by improving access to specific
subject learning across a wide range of learning areas, as well as in integrated or cross curricular
studies and communication and collaboration, such as the ability to use learning technologies to
access resources, create resources and communicative with others.12
A world wide communication system that links millions of computers has been developed. Such
a network is called the Information Super Highway of Cyber Space, most popularly known as the
Internet. The Internet permits two way speeches which allow millions of people to communicate
by either sending messages through their computers or receiving messages from their computers
all over the world.13
Thus, the use of the Internet and its component part, the World Wide Web, has grown
tremendously in recent years. Lawyers and others seeking legal information have not been left
out in the cold in terms of legal information available on the Internet. Currently available for free
are court cases, Statutes, regulations, publications, and decisions and orders. Materials are
available not only from federal government sources, but also from state and local sources.14
ONLINE LEGAL INFORMATION RESOURCES
Notwithstanding Indian Judicial System & legal Education is undergoing number of reforms, but
escalation of student’s competence internationally in the field of legal research & mooting is
12

Centre for development of advanced computing, Information security awareness Handbook, Hyderabad, 2012,
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remarkable. Today, the dominant paradigm in both legal research and law teaching is the analytic
study of law. A key element of this approach is the construction and testing of static models. The
arrival of an era of cheap, widely available yet powerful computer technology, however, now
raises the question of whether computer simulation may stimulate a radical shift in our approach
to legal studies. We have now stepped into the age of Information technology particularly;
Internet has revolutionized the face of Indian society. Technology is enabling lawyers to
complete more work at their desks, with less dependence on support staff and the library. An
increased number of advocates are drafting documents on the computer instead of a writing pad.
Law firms are employing technology to reduce the need for support staff, to increase
communication speed within and without the firm, manage large amounts of information, and
expand research capabilities. Consequently, Computer Assisted Legal Research, Use of e-mails,
Electronic Drafting and Presentation etc. has made the Legal education High-Tech.
All but the poorest or most technologically disadvantage Libraries have by now had at least some
opportunity to experience the blessings and the challenges of the digitization of information.
New means of electronic delivery have resulted in a revolutionary change in the way. That
information needs are being met. Library patrons now enjoy convenient and rapid access to large
amount of full text resources, being delivered via a common transmission vehicle and user
interface, thanks to the widespread use of the World Wide Web (www). Improvements in remote
access and authentication features have made distributed access possible to those new Databases
outside the walls of the library, day and night. Library managers are also enjoying the freedom
from tedious and repetitive manual jobs of Cataloguing Acquisition and other processing works
with the use of computers and the internet.15
Electronic Books
The official definition of electronic book according to Merriam Webster is, “a book composed in
or converted to digital format for display on a computer screen or handheld device.” An
electronic book (variously: e-Book, digital book or e-edition) is a book-publication in digital
form, consisting of text, images, or both, readable on computers or other electronic

15
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devices.16Although sometimes defined as "an electronic version of a printed book",17 many ebooks exist without any printed equivalent. Commercially produced and sold e-books are usually
intended to be read on dedicated e-readers. However, almost any sophisticated electronic device
that features a controllable viewing screen, including computers, tablets and smart phones can
also be used to read e-books.
E-books are nothing but the electronic version of printed books. In addition to textual matters,
the e-books consist of hyperlinks, search facilities and multimedia capabilities. E-books
compilers compile also the source files into an easy one to distribute life format like HTML,
PDF and RTF files. In other words, an e-book has electronic text and that text is showed to the
readers visually. The electronic text is saved into a floppy disk, transferred into a CD-ROM,
downloaded from the Internet or built into a palm sized digital reader project. Using e-publishing
language on Internet like SGML (Standard Generalized Mark-up Language) and HTML
(Hypertext Mark-up Language) can be represented and published attractively with multimedia
effects especially for year books and encyclopedias.
Electronic Journals
Electronic journals, also known as e-journals, and electronic serials, are scholarly journals or
intellectual magazines that can be accessed via electronic transmission. In practice, this means
that they are usually published on the Web. They are a specialized form of electronic document:
they have the purpose of providing material for academic research and study, and they are
formatted approximately like journal articles in traditional printed journals. Many electronic
journals are listed in directories such as the Directory of Open Access Journals, and the articles
indexed in bibliographic databases and search engines for the academic discipline concerned.
Some electronic journals are online-only journals; some are online versions of printed journals,
sometimes with extra video and interactive media material.
The definition of an e-journal is elusive because there are so many variations. Some social
science and law journals appear in the electronic form only. Others particularly those offered by
16
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traditional publishers are exact replicas of the print publication. There are projects, such as
JSTOR, that digitize archival copies of journals. The Journal of Information Law and
Technology (JILT), the journal of Law and social justice and global development (LGT), and the
entertainment and spots Law journal are the examples of electronic law journals available free in
the Internet.18 In this age of information technology, the internet has opened up a breathtaking in
road into the field of legal research and it is also a cheap alternative to the use of commercial
databases.19
LEGAL DATABASES
With the advent of the internet boom and increasing accessibility to data many new kinds of
information providers emerged or I should say organized information providers emerged giving
access to the legal information in the form of documents in one place. From the time when legal
research was extremely time consuming and difficult, such products have done a great job in
making research extremely simple and less time consuming. In India many legal databases are
being used, but the most prominent ones are following Heinonline, Jstor, Kluwer Arbitration,
Lexis India, Manupatra, and Westlaw India.
JSTOR
Is the digital library with more than 2000 academic journals of both multidisciplinary and
discipline-specific collections, dating back to the first volume ever published, along with
thousands of monographs and other materials relevant for education. It has 807 titles in its law
section and has an advance search option, to narrow down the search it also provides a list of
sources to choose from like books, articles and journals. Data range feature also provides for the
users to specify the years in which search has to be done. A unique feature in Jstor is that it
allows you to track citations; meaning that whatever document users are looking into can be
tracked as to where all it has been cited earlier. Limitations of the provider are similar to heinonline but if we compare both, JSTOR produce less number of results then heinonline to choose
from. If they could develop tabs relating to different areas of law then the research would
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become much simpler as it gets very difficult to get an answer from so many search results,
which most of the time shows documents from all the different disciplines. A header distribution
of different areas of law like contract law, competition law etc. could be of great help to the
users.
LexisNexis
It contains full text judgments and Acts of Supreme Court of India, All High Courts, All
Tribunals & Central Acts and commentaries in corporate, commercial, banking & finance,
intellectual property, ADR, civil and criminal law. It also contains US legal & all commonwealth
cases. The best part about the site is that it provides a feature of act search, in which
commentaries and case laws with respect to a particular section or article could be browsed. It
also provides for the different heads of law like competition law, constitutional law, company
law, banking and financial law etc which makes research in specific research areas very simple.
Limitation in the site are as above mentioned that only the books which are published by the
Lexis Nexis publishing house can be browsed which limits the scope research.
Manupatra
The Manupatra online legal Database provides judgments across all subjects of law of Supreme
Court, all Indian High Courts, Orders of the Tribunals, bills, central and state Acts, notification
and circulars, ordinances, committee reports and more. It is one of the best legal database
providers in the country. On the left side of their home page a feature called TOC is present
which helps in sorting out research at the same time when the documents are in front of users on
the screen. Two different kinds of search options are also available Manu search and legal
search; Manu search is general search which can be used along with TOC feature to refine the
search and legal search helps in finding documents with the help of citations. One of the most
important tools provided by Manupatra is the Act Search which lists all the relevant acts.
Commentary on the particular section in the act selected or the cases on that section of all the
High Courts and Supreme Court can be easily browsed from it. Similar to the Track citation
feature of the JSTOR, Manupatra also provides for a feature of tracking a particular search that
in which document a particular case has been cited, by which court and in which year. It even
gives a pie chart of the track, pointing out in which case the citation searched has been overruled
or dissented.
20

INTERNET ADVOCACY-THE TACTICS

The internet facilitates many different tactics. Some are just adaptations of non-electronic
advocacy; others are only possible with the use of the internet.

E-Petition
The internet has ushered in a new age of user-friendly petitioning. There is a wide range of
software programs available on the internet (often free) which you can put up on your webpage
to get the e-signatures of thousands of people. You can also put a link in your emails which will
send them straight through to your petition page. This is a particularly user-friendly way of
collecting signatures.
Be warned, though - it's not quite as easy or as effective as it sounds. Because it's easier to get
signatories on an e-Petition, you'll require more of them - quite a few more - to make the
impression you're hoping for. Where you might have needed 2,000-3,000 handwritten signatures
to make an impression, with an online petition you'll need to get something like 5,000 to have the
same effect.
The other key thing to remember is that without some way of identifying each signatory the
petition will be ignored. It's best to get the person's physical address. This way you can verify
every name on your list. Just putting down a country or a suburb will simply not do - there's no
way of checking with the signatory. An email address will do at a pinch, but a physical address
seems to hold a much greater level of legitimacy.
This is also a good opportunity to build up your database of email addresses. Make sure
everybody has the opportunity to sign up to your database when they sign the petition.
Email writing
Many law firms have expanded their use of electronic communications to include electronic
mail, commonly known as email. Emails are digital messages, which travel through different
paths on the Internet in dispersed data segments or packets and "travel through a series of
21

routers, computers and networks,"20 until they reach their destination, where they get rejoined
into coherent messages.21
There are different ways to connect via email. These include Intranets, which work within an
organization and allow only for internal access. There are also direct modem-to-modem
connections between private parties. Some Extranets22 work this way, whereby a private network
directly dials into another private network. The general way to connect, however, is either via
online service providers, whereby the email system provider issues passwords to its users, or via
a general Internet service providers (“ISP”) that include local and various sized providers.
The next step up from the online petition is to email the minister/corporation/perpetrator that
you're lobbying. You can do this using your petition software, which generally allows you to
provide a space for personal comments. Many online petitions include a pre-written letter which
you have the opportunity to edit or amend. It's more effective, however, if a large number of
people email individual messages to the appropriate person. To make this easier, you might like
to send out a mass email with your subject's contact details and suggest some points that could be
made. These e-letters tend to be more effective than an online petition, but are probably not as
effective as a paper letter.
Networking
The internet has of course facilitated a much greater ease in networking. You can instantly email
someone with similar ideas on the other side of the world. Emailing and surfing the web provide
great opportunities for collaboration and solidarity
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All the above mentioned analysis of different databases makes one thing very clear that access to
a single database is not sufficient for all kinds of research and selection of databases accordance
with the research question is extremely necessary other then these paid providers there are some
other sites which provide free access to data.

IMPACT OF INTERNET ON LEGAL PROFESSION
With the Internet, e-commerce is rapidly expanding into a fast-moving, open global market with
an ever-increasing number of participants. The open and global nature of e-commerce is likely to
increase market size and change market structure, both in terms of the number and size of
players and the way in which players compete on international markets. Digitized products can
cross the border in real time, consumers can shop 24 hours a day, seven days a week and firms
are increasingly faced with international online competition. The Internet is helping to enlarge
existing markets by cutting through many of the distribution and marketing barriers that can
prevent firms from gaining access to foreign markets. E-commerce lowers information and
transaction costs for operating on overseas markets and provides a cheap and efficient way to
strengthen customer-supplier relations. It also encourages companies to develop innovative ways
of advertising, delivering and supporting their product and services. While e-commerce on the
Internet offers the potential for global markets, certain factors, such as language, transport costs,
local reputation, as well as differences in the cost and ease of access to networks, attenuate this
potential to a greater or lesser extent.
Internet is facilitative tool for more broad based education and research. It facilitates access to
knowledge and research in a more cost effective way. However students and academics in elite
institutions of the country may really too much on internet source for information and
education.23 Legal academia and researchers in India have largely remained on the margins of
the legal system. They can play a much more important role in coming future in which the
internet can play a crucial role. Internet is a major source for information. Access to material at a
reality cheaper cost and with lesser time and effort is helping in the quality of education and
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research. Internet has become the most important source for communication. Ideas and views can
be debated; law and policies can be critiqued and discussed with a wider public rather than only
legal academics. Internet also becomes an effective tool for empirical research to some extent as
questionnaires are being sent across via electronic mail and information and views can be
collected at lesser cost, time and effect.24
CONCLUSION
The Internet is a global, almost instantaneous medium of communication and exchange
propelling economies and impacting societies around the world. It is a "network of networks"
linking businesses, government, homes, and institutions to a wide range of interactive services,
from educational and cultural products to social services, databanks, computers, electronic
commerce, banking, business services etc.
The Internet’s “flattening” effects are certainly being felt by the legal profession across
numerous dimensions. In particular, the Internet has hastened the profession’s globalization.
Traditional time and location barriers have largely been eliminated in the Internet age. That said,
the elimination of these barriers has also made the practice of law more competitive, with the full
impact of this unbridled competition yet to be seen.The Internet is the key factor leading to
globalization and informationrevolution as well. The internet also leads to the information
overload and simultaneouslyspeedily and free to information. Free access to law contributes to
quality before law andaccess to public legal information. In the digital regime internet has
proved to be one of thebest development to legal education and legal research. Information is a
key factor in day to day life. It can be considered as the lifeblood of communication and
interaction.
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TRANSSEXUALITY RIGHT A NEW ERA OF CHALLENGE AT 21ST
CENTURY OF SPORT
-Mr. Subhrajit Chandra (Assistant Lecturer, Jindal Global Law School, O.P Jindal Global
University, Sonipat), and
Mr. Avinash Singh (Advocate, Lucknow High Court)

ABSTRACT
The essential goal of the paper is to examine the continually advancing
meanings of sex, sexuality and gender; and what they mean for the universe
of sports. Comprehend that the always advancing ideas of sex and sexuality
can't turn into a making a decision about the measure for qualification to
partake in serious games. In an honourable passion or profession like any type
of sports, there should not exist irrational separation on the grounds of sex or
sexuality. With time, the already male-overwhelmed universe of sports has
gotten more comprehensive and has given female athletes equivalent rights in
the field. This change of perspectives in past has also prompted ascend in the
number of transsexual athletes throughout the long term. Nonetheless,
regarding the consideration of transsexuals, there is as yet far to go in order to
ensure equivalent rights to the transsexual populace.
This paper for the most part centres around the conversation of the applied
investigation of issue identified with sexual personality in serious sports
which accentuates the inceptions of transsexual approach issues. While
examining a similar it additionally reveals insight into the privileges of
correspondence identified with transsexual competitors. The strategy changes
that were achieved by the worldwide games’ associations have been breaking
down altogether. The paper likewise will also examine the effect of such
arrangement changes on the existences of a different transsexual sports
personality. As a public society, it is our aggregate obligation to separate the
dividers of segregation on the grounds of sex and sexuality and to ensure
equivalent rights and freedoms to transsexual athletes.
KEYWORDS:sports, transsexual, equality.
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INTRODUCTION:
Sport is a social site where gender is performed, and sexuality is directed. By advancing
hegemonic masculinity, male centric game methodically prohibits ladies and effectively
empowers homophobia. But, regardless of the unwelcoming brandishing sporting climate,
numerous gay men, lesbians, and transgendered individuals keep on assuming huge parts as
competitors and activists. As of late, there has been a move in considering how we
comprehend our day to day routines as experienced in what has been known as the
'postmodern condition'. A considerable lot of the already predominant fundamental
speculations of human science, or 'grand narratives' as they are now and then known, have
been tested in light of the fact that they are excessively unbending, exclusionary, or simply no
longer at this point applicable to a quickly changing and complex world1.Their authenticity
has likewise been called excessively 'deconstructed', on the premise that they advantage a few
people to the detriment of others.
Gender and sexuality are two such friendly classifications that depend on an inflexible binary
relationship (i.e., manly/ladylike, hetero/gay) in which one of the pair is advantaged,
legitimized, and esteemed over the other: explicitly, masculinity over femininity and
heterosexuality over homosexuality. Gender and sexuality are in reality considerably more
intricate social developments. Besides - and basically - they assume a significant part in
cycles of social guideline and control.2
In the period of various disparities and inclinations among the gender, the history of women
interest in the Olympic Games was first highlighted in the 1900 Paris Game, before this
occasion, women were not permitted to take part in such significant games. Presently, in the
period of the cultural turn of events and right to sexuality, we are seeing the interest of
transsexual competitors in the games area and it is getting important to guarantee that
transsexual competitors are not prohibited from the chance to take part in the game.3
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ATHLETES OF TRANSEXUAL IN NATURE.
Regarding science, transsexual bodies challenge biopolitical rationale and confound
regulatory practices and organizational principles.4.
Historically, the fear of competitive advantage5has made it hard for some athletic associations
to acknowledge athletic bodies that exist outside the sex and sex division. Thusly, pundits
have examined transsexual, just as intersex, contribution in games. They challenge the
investment of intersex competitors who distinguish as female in light of the 20 players'
normally happening testosterone levels; in this way, they are banned from female Olympic
participation6. They could be eligible to compete in male competition7. However, sport
actually drives them into coercive, rather than deliberate, classes. Essentially, individuals
from the transsexual community face a remarkable yet in any case devastating type of
separation. “Seeing a drag queen in front of an audience can constrain pleasure and
commendation while seeing a similar cross dresser on the seat close to us on the transport can
compel dread, rage, even brutality”8. Similarly, they encounter distinct challenges inathletic
competition9. Governing entities necessitate biopoliticalreview of a transgender athlete’s
transition process10. The InternationalOlympic Committee (IOC) recently updated its
transexual policy, which removed the need forOlympic-level trans athletes to undergo
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surgery and removed all restrictions for trans men11. However, this policy still normalizes an
antiquated two-sex structure12. “No current policy debate on transexual participation in
mainstream sport questions theex-segregated structure of sporting spaces”13. The new IOC
regulationsare also oppressive to transexual women because they must abide by additional
restrictions notapplied to trans men. To date, a publicly out transexual athlete has never
competed in theOlympics14. However, Chris Mosier, a triathlete who qualified for the
WorldDuathlon Championships, is now officially the first transexual athlete for United
States15 after Dr Renee Richard in lawn tennis.
TRANSSEXUALS IN PROFESSIONAL SPORT
Changing social perspectives and laws influencing sexuality has implied an expanding
number of instances of transsexual athletes in-game. Transsexual methods an individual who
was brought into the world in one sex and now relates to, and lives as, another sex, and
incorporates an individual who has gone through a sex reassignment technique. The
phenomenon is new in the domain of the brandishing scene, as this sort of new awareness
with respect to humanity is energetic across the world. Such kinds of cases are astounding
and testing the socio-social generalizations, in this way causing another harmony in the
orchestra of builds. Men for the most part have a characteristic presentation advantage over
ladies because of their more noteworthy normal height, muscle mass and power, as the
consequence of correspondingly various openings to androgens. Hence, it is viewed as
reasonable that in games people contend in separate classes.
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The question now emerging is whether reassigned transsexuals can compete in fairness with
others of their new sex16. The appropriate inquiry is the way far the past impacts of
testosterone in male-to-female transexual are reversible upon androgen hardship so M–F have
no bit of leeway over ladies, and, the other way around, what the impacts are of androgen
openness in female-to-male transexual on factors applicable to rivalry in games. The issues
being voiced relate to the proposal being referred to. An examination and consideration are
the bring to accomplish more noteworthy majority rule government, straightforwardness and
decency.
There have been a few prominent examples of transsexual athletes who thinks that its
difficult to contend in their picked donning discipline. And the latest case to hit the features is
that of Fallon Fox, an American mixed martial artist and strikingly the first known
transgendered competitor in the MMA. In 2006 Fox went through sex reassignment from
male to female, including breast augmentation and hair transplant medical procedures before
starting her profession in MMA. Following her initial two effective battles Fox came out
openly as transgender in March 2013 in meetings with Out Sports and Sports Illustrated.
Debate expand over disarray with the California State Athletic Commission and Florida's
athletic Commission over Fox's permit to battle. Due to the controversy discussion and
licensing procedure permitting method CFA co-founder Jorge De La Noval, who advanced
Fallon's past fight, and expressed that his association won't "walk out on her. However long
she's authorized, she's consistently welcome in our advancement. We remain behind her."
However, still now she can't battle.
Another competitor named Lana Lawless, who had sexual orientation reassignment medical
surgery in 2005, won the Women's Long Drivers of America rivalry in 2008, but when she
hit a golf ball in excess of 250 yards. In 2010 the LDA changed the standards to keep her
from contending in the opposition once more. Similarly, so did the Ladies Professional Golf
Association who had a necessity in their standing rules expressing that members should be
"female-born". Lana is legitimately perceived as female, yet not as indicated by the LDA or
the LPGA rules17. Lana proceeded to file a US federal lawsuit claim against the LPGA and
LDA contending that its prerequisite that rivals be "female upon the birth" iolated California
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civil equality law and were unfair. The lawsuit was possibly dropped when the LPGA and
LDA delivered a joint proclamation with Lana Lawless in May 2011 in which they confirmed
that:
“The Ladies Professional Golf Association expresses its appreciation to Lana Lawless
for raising the issue of transsexual support in the tournament and other expert exercises.
Both Ms. Lawless and the LPGA are satisfied that the suit started by Ms. Lawless has
been settled in a palatable manner, and cheer the LPGA individuals who casted a ballot
overwhelmingly to eliminate the "female upon entering the world" arrangement from its
by-laws.”
Apparently, the most prominent illustration of the transitioned way of living in football came
to fruition in June 2005 when Martine Delaney, formerly known as Martin Delaney, was
permitted to contend in Soccer Tasmanian's women’s league. Delaney, played routinely for
Claremont United and was urged to keep on playing by her other teammates, while other
teams in the league worried about her structure after she scored six goals for her club.
Questions were raised about her entitlement to play in the group and a few rivals griped to the
Football Association of Tasmania18.In any case, both Soccer Tasmanian and the Football
Federation of Australia confirmed that Delaney was qualified for play in the alliance as, as
indicated by a decision made by the International Olympic Committee in May 2004, she is
classed as a female and restricting her would negate their anti-discriminatory rules.
INTERCESSION WITH THE ISSUE:
Plans by the International Olympic Committee to present stricter rules for transsexual
competitors before the Tokyo 2020 Games have run into the sand since its board of
researchers is battling to agree on a particularly prickly issue.
The researchers had been required to suggest splitting the allowed testosterone levels for
transwomen contending in world class sport.Nonetheless, IOC's draft rules have been
stopped, for the present, on the grounds that the entire subject is so politically charged and
delicate.
Under the current IOC rules, given in November 2015, competitors who change from male to
female can contend in the ladies' classification without expecting a medical procedure to
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eliminate their testicles gave their all out testosterone level in serum is kept under 10
nanomoles per liter for at any rate a year. Those rules, utilized by most games alliances to
draw up their transsexual arrangements, have demonstrated dubious, given that ladies'
testosterone levels will in general reach somewhere in the range of 0.12 and 1.79 nmol/l,
while men's are regularly between 7.7 to 29.4 nmol/l.
Additionally, a few researchers on the IOC board have contended that lessening the allowed
testosterone levels to 5nmol/L – underneath most guys – would give a sensible trade off
among incorporation and reasonableness, guaranteeing that trans ladies could in any case
contend in the ladies' class while removing the vast majority of the benefits of going through
male pubescence.
Notwithstanding, others deviate, highlighting the arising discoveries from the Karolinska
Institute in Sweden, which show that testosterone concealment for transsexual ladies has little
impact on lessening muscle strength even following a time of treatment. That demonstrates
that probably a portion of the actual preferences of the individuals who have experienced
male adolescence are kept up even in the wake of changing.19
Likewise it has actualize by female transsexual competitors should bring down their
testosterone levels considerably under new guidelines, aligning the principles with those for
hyperandrogenous contenders, for example, Caster Semenya.20
Under the new qualification rules reported, transsexual competitors are not, at this point
needed to be perceived by law in their new sex yet just need to give a "marked
announcement" that they distinguish as female.
The International Association of Athletics Federations (IAAF) Council, which met in Doha,
affirmed decides that require the convergence of testosterone in a female transsexual
competitor to be under five nanomoles per liter consistently for a time of in any event a year
before being proclaimed qualified. As far as possible was 10 nanomoles.
Yet, whether or not transsexual and additionally intersex ladies ought to be permitted to go up
against different ladies, and in the event that along these lines, under what conditions, is very
disagreeable. Analyzing the crucial ideas of sex and sexual orientation can help give a few
bits of knowledge. With the end goal of this point of view, sex is characterized as those
19
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natural characteristics that make people male, female, or some place in the middle, while
sexual orientation can be considered as a nonbinary social develop. People have at any rate
six particular signs of natural sex; inside and outside genitalia, chromosomes, chemical
levels, auxiliary sex attributes, and sexual orientation personality. Just when the entirety of
the components of organic sex are analyzed would one be able to say that somebody is male,
female, or some place in the middle.
The consideration, how-ever, of sexual orientation way of life as one of the organic parts of
sex isn't without contention, but an always bigger number of researchers appear to be set up
to underwrite this position.21There is a lot of discussion around the perplexing and
multifaceted idea of sexual orientation as a social develop.22Furthermore, terms, for example,
sexual orientation doled out upon entering the world and lawful sex, are normally utilized
with the agreement that one's legitimate sex may be not quite the same as the sex allocated
upon entering the world.23Given the multifaceted idea of sex, we propose the idea of an
''athletic sexual orientation'' with the end goal of tip top serious game. People are allotted a
sexual orientation upon entering the world dependent on the presence of one's outer genitalia,
one segment of organic sex. The outer genitalia of numerous intersex people are atypical in
appearance, and the way toward doling out sexual orientation gets undeniably more
unpredictable.
An illuminated and educated society ought to permit individuals to live as male, female, or
some place in the middle, contingent upon their individual sexual orientation personality. As
such, a person's sexual orientation personality can be utilized to characterize their social sex.
While self-characterized social sex is vital in molding the manner in which an individual
decides to live, sexual orientation personality alone isn't adequate to decide the suitable
games cate-shocking for any person. Our lawful sex normally coordinates the sexual
orientation alloted upon entering the world yet laws managing intersex and transsexual
people fluctuate generally relying upon the given country. Notwithstanding the at least 11
countries or states that permit a third lawful sex, a further seven nations permit individuals to
21
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change their sexual orientation markers without help from anyone else affirmation24. Then
again, numerous different nations either decline to consider any legitimate sex past that
characterized upon entering the world or make it very hard to make changes to the lawful sex
upon entering the world.25Lawful sexual orientation, which doesn't characterize one's athletic
abilities, can't thusly be the sole basis to decide fitting brandishing classifications particularly
when managing tip top game. The idea of an athletic sex is in accordance with the
Fundamental Principles of the Olympic Charter26. In particular ‘‘The enjoyment of the rights
and freedoms set forth in this Olympic Charter shall be secured without discrimination of any
kind, such as race, colour, sex, sexual orientation, language, religion, political or other
opinion, national or social origin, property, birth, or other status.’’ For the Olympic Charter to
be maintained in a manner that guarantees important brandishing rivalry, it is basic that the
athletic sexual orientation idea be characterized utilizing logically decidedexecution based
measurements.

At the point when the International Olympic Committee (IOC) and the International
Association of Athletics Federations (IAAF) deserted chromosome testing during the 1990s,
they took contrasting ways in their treatment of intersex and later transsexual competitors
however the two associations have combined around the thought that testosterone levels
ought to be the vital segment of their guidelines on sex variation competitors.27 Furthermore,
the National Collegiate Athletic Association (NCAA) additionally received testosteronebased principles to administer the cooperation of transsexual competitors in 2011.28
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Notwithstanding a scarcity of examination around there, the overall agreement is that
distinctions in testosterone levels is presently the absolute most significant factor adding to
the presentation contrasts among male and female competitors.29 This view likewise is upheld
by the aftereffects of a new report that showed a huge favorable position for ladies with
higher testosterone levels in chosen occasions at two late world olympic style sports titles.30
In particular, when contrasted and the most reduced female testosterone tertile, ladies with
the most noteworthy tertile for testosterone performed altogether better in 400 m, 400 m
obstacles, 800 m, hammer toss, and post vault with edges of around 2.7%, 2.8%, 1.8%, 4.5%,
and 2.9%, respectively.31 In the event that there is fair rivalry among the two gatherings of
competitors, the two gatherings ought to be available in title occasions in numbers that are
reliable with their portrayal in everyone. At the 2011 IAAF big showdowns, hyperandrogenic
competitors (i.e., a subset of intersex competitors) were overrepresented by a factor of 140, a
circuitous proportion of a significant preferred position.32 Besides, authentic records of
doping in the past German Democratic Republic (GDR) with testosterone as a feature of a
system of various doping substances and techniques by implication affirm the exhibition
upgrading impacts of testosterone.33
Additionally by putting setting of US, at August 31, 2020, the U.S. Branch of Education's
Office for Civil Rights (OCR) gave a Revised Letter of Impending Enforcement Action
refreshing its way to deal with Title IX requirement considering the U.S. High Court's June
15, 2020, 6-3 choice in Bostock v. Clayton County34, in which the high court held that a
business who victimizes a person for being gay or transsexual abuses Title VII of the Civil
Rights Act of 1964.
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Albeit the Supreme Court's decision in the Bostock case, a union of three claims charging
victimization LGBTQ people in the work environment – business law being the subject of
Title VII – didn't unequivocally deliver legitimate guidelines identified with such
predisposition under different resolutions, for example, Title IX, the Court's determination
that an individual's "sex" is characterized by sex personality, not by organic sexual
orientation, has offered ascend to much hypothesis concerning how it may administer in some
future case tending to Title IX segregation issues including the privilege of trans-understudy
competitors to partake in games and to utilize school offices like bathrooms, storage spaces
and showers.35
Additionally,In 2002 Christine Goodwin and another lady alluded to as "I" took the UK to the
European Court of Human Rights in the two milestone instances of Christine Goodwin v
UK36 and I. v. U37. Christine and "I" grumbled about the absence of lawful acknowledgment
in the UK of their post-employable sex and about the lawful status of transgenders in the UK
following the at that point driving instance of Corbett v Corbett38. They whined, specifically,
about their treatment corresponding to business, government managed retirement and benefits
and a powerlessness to wed. They depended upon Articles 8, 12, 13 and 14 of the European
Convention on Human Rights in their different applications to the court in Strasbourg.Also In
2002 Christine Goodwin and another lady alluded to as "I" took the UK to the European
Court of Human Rights in the two milestone instances of Christine Goodwin v UK and I. v.
U . Christine and "I" grumbled about the absence of legitimate acknowledgment in the UK of
their post-usable sex and about the lawful status of transgenders in the UK following the at
that point driving instance of Corbett v Corbett . They griped, specifically, about their
treatment corresponding to work, government backed retirement and annuities and a
powerlessness to wed. They depended upon Articles 8, 12, 13 and 1439 of the European
Convention on Human Rights in their different applications to the court in Strasbourg.
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the right to marry. Article 13 provides for the right for an effective remedy before national authorities for
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The judgment conveyed in the Strasbourg court consistently held that the UK's inability to
perceive Christine's and "I" s new character in law penetrated their privileges to regard for
security and their entitlement to wed under the European Convention on Human Rights.
Because of these two significant cases the Gender Recognition Act 2004 was brought into
power in the UK giving legitimate acknowledgment to transgender individuals in their gained
sexual orientation. Under the law if an application to the Gender Recognition Panel is
effective, the transgender individual's sexual orientation becomes for all reasons their
obtained sex and they get a full sex acknowledgment authentication. This authentication takes
into consideration the production of an adjusted birth testament mirroring the holder's new
sex. In indicated conditions the Act precludes exposure of the way that somebody has applied
for a testament or divulgence of somebody's sexual orientation before its securing. Such
exposure establishes a criminal offense at risk to a fine under segment 22 (8) of the Gender
Recognition Act 2004.
REACTIONS OF THE SPORTING AUTHORITIES
The Kick It Out mission40, which is subsidized upheld and financed by the game's overseeing
bodies, including the Professional Footballers Association (PFA), the Premier League and
The Football Association, accepts that while the FA's approach on transgendered players was
presumably acquainted with honest goals and with forestall footballers lying about their
sexual orientation and consequently guaranteeing that the game was played decently,
however there might be genuine worries that the arrangement could be unfair. Under the FA's
arrangement (as in others) there is a prerequisite that an individual should have broad medical
procedure to be permitted to participate in the game based on their personal preference. The
expense for such a medical procedure is naturally very costly and diminishes the openness of
transgender competitors from playing in their procured sexual orientation. Affiliations like
the FA could in this way be blamed for denying some the opportunity of playing in a specific
group, regardless of whether they had the necessary hormonal treatment.
violations of rights under the Convention. The inability to obtain a remedy before a national court for an
infringement of a Convention right is thus a free-standing and separately actionable infringement of the
Convention. Article 14 contains a prohibition of discrimination based on "sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority, property, birth or other
status".
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Besides, regardless of whether an individual has the medical procedure they more likely than
not had it for a very long time before starting the application cycle and as we as a whole
know, a footballer's profession isn't by and large a long one. Also the testing, treatment, and
embarrassment that can accompany it, as was appeared in the Semenya case, just applies to
male-to-female competitors. Female-to-male competitors don't experience similar strategies.
A few specialists and observers hold the view that sexual orientation ought not be an issue at
all in serious game. Previous Canadian Olympian and teacher of actual schooling and
wellbeing at the University of Toronto, Bruce Kidd, freely pronounced his resistance to sex
testing in game preceding the London Games. Kidd expressed that ladies' achievement in
games is over and over again seen as unnatural and a danger to male strength. Kidd proposes
game should quit isolating ladies and men as two separate gatherings. Rather we should
consider people a range of variety and that sports ought to be re-coordinated so that
competitors would contend exclusively based on capacity and not their sexual orientation. As
Rebecca Jordan-Young and Katrina Karkazis noted in the New York Times, size and strength
could, later on, give a preferred premise to groupings over sex alone. They propose that by
securing the rule of sex isolation can sabotage female competitors, and an illustration of this
would be a new principle by the International Association of Athletics Federation (IAAF)
that ladies' long distance race records can't be set in races that incorporate male contenders.
This standard would have viably wiped out Paula Radcliffe's best time in 2003, in which she
beat the record by three minutes. Jordan-Young and Karkazis' article proceeds to recommend
that sex isolation is presumably still a smart thought in certain games and at certain levels.
They contend that it very well may be an ideal opportunity to pull together arrangement
conversations at each level so that sex isolation is just one intends to accomplish decency and
not a definitive objective.
There is no uncertainty that the issue of transgendered or transgender competitors in game is
a troublesome one to enact. Competitors, the overall population, and sports clubs don't have
the ability to 'administer' and don overseeing bodies are more associated with the 'guideline'
of game regularly following genuine enactment, for example, the Gender Recognition Act
2004. However even so all gatherings seem to battle to wrestle with the intricacy and wide
assortment of cases and the issues that are brought up here particularly as science and our
comprehension of the human body and what characterizes us as male or female keeps on
evolving. There is no enchantment starter gun or arbitrator's whistle that will tackle the issues
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looked by transgender competitors. There is no uncertainty that donning specialists have
made considerable progress since the bare processions of the 1960s, things have improved to
some degree to those competitors obliged by their sexual orientation. Who can say for sure
what the brandishing scene may resemble in another fifty to a long time from now, albeit that
might be of little solace now to competitors like SanthiSoundarajan or Fallon Fox. Maybe the
time has come, following the Caster Semenya case, for the IOC, related to other driving
brandishing specialists to audit its guidelines on the issue of transitioned way of living in
game to guarantee that game does surely exist for everybody including this minority
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CAPITAL PUNISHMENT IN INDIA: AN ETHICAL ANALYSIS
-Reema Jain

ABSTRACT
Capital Punishment is defined as a death penalty ordered by the state owing to
commission of a crime. The efficacy of this punishment is highly debatable in
contemporary society. From an ethical standpoint, the abolitionists believe that
capital punishment is wrong on accounts of human rights violation and bias in
sentencing. The proponents of death penalty hold the “deterrent theory” and
“eye-to-eye approach” as the major reasons behind their support for this form
of punishment, However, several Indian judicial pronouncements have
emphasized on resorting to this form of punishment in the “rarest of the rare”
situations.
KEYWORDS: Deterrent theory, Ethics, Abolitionists, Retentionists, Bias
RESEARCH QUESTIONS
This research endeavors to understand the ethical aspects of death penalty. To achieve this, the
author will be answering the following questions:
(i) Why is capital punishment considered as a valid means of punishment and what is its
efficacy?
(ii) Is capital punishment an ethical form of punishment?
(iii) What are the legal provisions that protect an individual against arbitrary death penalty?
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CAPITAL PUNISHMENT IN INDIA: AN ETHICAL ANALYSIS
INTRODUCTION
In the words of Roscoe Pound, “The law must be stable, but it must not be still.”1 The concept of
“Punishment” has evolved over time in its form and severity. Law is a culmination of accepted
human behavioral standards backed by legal sanction. It bears semblances with the definition of
ethics, barring the scope of legal sanction. Ethics gives rise to two standpoints: Right and wrong.
Since the genesis of law, it is considered necessary to organize societies to protect the moral
allegiance and standards of accepted behavior in a society through the medium of punishment.

2

Punishment is defined as, “Any pain, penalty, suffering, or confinement inflicted upon a person
by the authority of the law and the judgment and sentence of a court, for some crime or offense
committed by him, or for his omission of a duty enjoined by law.”3 It is hereby evident that
punishment is bestowed upon the individuals that deviate from the code of conduct formulated
by a society. It is a fundamental ingredient of criminal law. Punishment is used as a legal
instrument to deter a crime, rehabilitate the wrong-doer or altogether remove the wrong-doer
from the circle of social interaction. Capital punishment is defined as the, “Crimes punishable by
death”. 4
1.1) Capital Punishment in India
This form of punishment in India is carried in the form of “hanging”. A series of judicial
pronouncements and law commission reports in India regulated the law relating to capital
punishment. The aforementioned entities did not isolate the legal aspect from the ethical and
moral standards. Indian Penal Code currently prescribes death penalty under sections 121, 132,
194, 195A, 302, 305, 307(2), 364A, 376A, 376E and 396. 5The dignity of human life was viewed
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under the lens of ethics in Bachan Singh v. State of Punjab6. The judgment said, “A real and
abiding concern for the dignity of human life postulates resistance to taking a life through law
instrumentality. That ought not to be done except in rarest of rare cases where the alternative
opinion is unquestionably foreclosed.”
1.2) Purpose of capital punishment
The prime reasons behind the concept of capital punishment are the efficacy of the same to deter
the identical or similar crimes. It is also reiterated that certain class or classes of crimes take
away the right of a person to live. Utilitarian theory7 propounded by Jeremy Bentham aims at
welfare-maximizing actions. This theory conveys the idea that the consequential welfare of the
society outweighs the deprivation of life of the criminal.
1.3) Cross-roads of ethics and Capital Punishment
Statistical data unleashes the discriminatory trends of Capital Punishment, where a clear class
bias is inherent.

8

The ethical problems associated with the utilitarian theory and its “goal-

oriented” approach is that in a few cases, an innocent person may be executed. In other cases, a
criminal could be executed with the purpose of deterrence in future. This highlights the problem
of “favor in capital punishment”. The proponents of capital punishment use “deterrence” as an
argument, but this theory fails with hardened criminals. 9 In a democratic set-up, the punishment
for similar crimes must be alike, but more often or not the poor, lower caste and ignorant face a
death penalty leading to “uncivilized irrationality”. General public does not indulge in crimes
because of internalized threat of being caught and thus increasing the severity of punishment or a
death penalty add zilch or negligible value. A seasoned criminal does not believe that he would
be caught. 10
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The value of life and the dignity of death have moral allegiance. Capital punishment is viewed as
a “gross human rights violation.”

4) LITERATURE REVIEW
The ethical aspect of Capital Punishment has been questioned by various researchers and jurists.
To extensively study the unethical class bias in Death Penalty, the author referred to the journal
article titled, “Poverty and Death Penalty”11 This article lucidly highlighted how death penalty
and poverty have a link and how underprivileged criminals are treated unequally compared to
privileged criminals.
In order to obtain a clear picture about the failure of Capital Punishment to deter recidivists,
Concept of recidivism in India12was referred by the author. This article helped the author to
understand how the deterrent theory of Capital Punishment is a failure.
Further, clear ideas regarding the unethical aspects of Death Penalty are extensively covered in
On Capital Punishment13. This article talks extensively about the “eye to eye” view of the
society when it boils down to justifying Capital Punishment.
To omit the bias and gain perspective on contrary opinions, the author has anatomized a journal
article titled, “Locke on Death Penalty”14. This paper in an elaborate manner discusses about the
“Rights of nature” a state had to impose Capital Punishment for the genesis of a civil society.
To understand both sides of the coin simultaneously, the author referred to a book titled,
“Capital Punishment: The Death Penalty Debate”15. This book extensively covers opinions,
laws and stories that speak in favor of each side.
The works of Philosophers like John Locke, Immanuel Kant and Cesare Beccaria were also
studied to balance the opinions in the study. The author has identified that the existing literature
does not anatomize the ethical perspective of Capital Punishment through the lens of legal
11
12
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provisions and judicial Pronouncements. The author aims to fill this gap of literature through this
paper.

CHAPTER I
NEXUS BETWEEN ETHICS AND DEATH PENALTY
The “Code of King Hammurabi of Babylon” in eighteenth Century BC had the first established
set of laws relating to death penalty. Hanging became the most common way of execution in
Britain around tenth century AD16. This was later followed in India. There is an increasing
pressure on the countries to abolish Capital Punishment as there is no global consensus about the
legality and constitutionality of it. Today, 106 countries have become “abolitionist states” and
have abolished capital punishment in law and practice. 17 The Law Commission of India has also
suggested abolition of Capital Punishment for all crimes except “terrorism” and “waging a
war”.18
This pattern of countries becoming “Abolitionist States” has its roots in ethical and systematic
flaws that do not justify Capital Punishment.
2.1) Unethical basis for Capital Punishment
The morality behind Death Penalty is contended world-wide keeping mind different schools of
thought. The idea of killing another individual is prima facieconsidered evil. However, the
circumstances of killing another individual are often assessed to determine whether the act of
killing was right or wrong. Therefore, under utilitarian theory it is mentioned that if killing a
human being for saving or protecting the life of other innocent people, it is a justified
act.19Unlike what the proponents of Capital Punishment claim, countries that have employed it to
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act as a deterrent to future crimes, have not shown any significant decrease in the violent crimes
taking place in their country. Empirical evidence that surveyed criminologists and studied the
patterns of crime in states that have death penalty, shows that the rate of crimes in states having
death penalties exceeded the rate of crimes in abolitionist states by 42%.20
The simple argument of the proponents of Deterrent theory is that the severity of threat a death
penalty has is greater than that of life imprisonment. However, this suffers the flaw of
uniformity. A punishment in order to be effective, has to be employed regularly. However,
considering that life of an individual cannot always be taken away, it is irregular and therefore
ineffective. As per statistics of Death Penalty in the United States, around 300 cases of death
penalty were registered in mid-1990s and that represented only 1% of the total crimes reported.
This shows that a small proportion is not being given equal protection of law and also proves that
there is irregularity of punishment.
The most important argument against deterrent theory is that any man, including hardened
criminals has an element of self-preservation. They would not commit a crime if they believe
they could be caught.21 Another perspective is that some criminals commit crime due to their
subconscious or conscious need to commit suicide or cause hurt to others and offsets the purpose
of Death Penalty. Studies have conclusively shown that hardened criminals intend to and expect
to be punished for their wrongs.22 In fact, in Woodson v. North Carolina23the court upheld that
enacting “Mandatory death penalty laws is unconstitutional”. Therefore, if the deterrent theory
itself does not hold any value in deterring crimes by instituting the Capital Punishment, then
there is no point behind depriving another individual of his/her life. Even if the criminal has
committed heinous crimes, the pain and suffering one is put into between the time of sentencing
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to capital Punishment and actual execution, is unjustified. On an average the trial itself of these
prisoners lasted for 5-10 years.24
2.2) Factors of Discrimination
Statistically, it is reaffirmed that Death Penalty is often applied on the criminals that are poor,
belong to minority community than on the privileged and the ones belonging to the majority
community.25 There is a gender bias too as it is observed women are responsible for “One in
seven murders”. But only thirty were awarded a death penalty from 1930 to 1962.

26

In India,

only twelve out of 397 death penalty convicts are women. In the case of Renuka Bai v. State of
Maharashtra27 the apex court held that, “[C]ourts punish the crime, not the person”. Despite this,
gender, caste and wealth bias is evident in the records. Retentionists argue that crime is an
extremely social issue. Therefore, the vulnerability and social hostility faced by a certain caste
and gender is more and should be considered while awarding death penalty. However, this
violates the value of life as the value of each life despite the material and social comfort is
equally important.
The death penalty Report of India clearly shows that close 76% of convicts of Death Penalty
belonged to lower and backward castes. All the twelve women sentenced to death were also from
economically and socially backward classes28. Additionally 93.5% sentenced to death penalty for
crimes of terror belong to Schedule Castes or religious minorities. 29These figures lucidly reflect
the discriminatory trends of sentencing which contravene the philosophy of ethics and morality.
The core idea of Deterrent theory is to prevent other criminals from committing the same crime
as the one committed by the criminal being sentenced. Assuming this would work, it is still
discriminatory in its roots as it makes the precedent of one person, putting him in a more
disadvantageous position.
24
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When it comes to the “eye to eye” theory where it is assumed that the crime committed by an
individual is equivalent to him giving up his right to live, it is said that the theory is flawed. The
relatives of the victims of murder themselves do not support state-sponsored deprivation of life.30
Therefore, it can be understood instead of retributive justice that emphasizes on punishment,
rehabilitation of criminals would serve a better and more ethical purpose.
2.3) Views of Philosophers on Death penalty
Immanuel Kant was a staunch believer of Retributive justice and Criminal Punishment. He
appealed for maximum support for Lex talioniswhich stands for “Law of Retribution”. He
believed that if a person has committed a murder, then he deserved to die.31
On the other hand, Cesare Beccaria supported abolitionism and called for, “Sympathetic
sentimentality and affection of Humanitarianism”. He challenged the authority of the state to
carry out the death penalty and the utility of death penalty32, which are still the chief
controversial elements of the death penalty debate.

CHAPTER II
Legal perspective of Capital Punishment in India
Under Article 6 of the International Covenant of Civil and Political Rights (ICCPR), it is
enshrined that no person shall be denied their “Right to life” or be deprived of it. Although
Article 6(6) states that the provision does not bring “Capital Punishment” under consideration, it
can be deduced that preservation of life an value of life is the essence of this provision. Under
the Indian Constitution, “Article 21” protects an individual’s “Right to life and liberty”. Around
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755 death penalty convicts have been hanged in Independent India till now.

33

The Indian Penal

Code,1860 was drafted by the British and they were considered “Sovereign” at that point of time.
As per John Austin who belonged to the Positive School of thought, the Sovereign had an
unlimited power and therefore section 303 gave arbitrary power to the State to deprive an
individual of his life. 34
There are four petitions to appeal against the order of Capital Punishment. If the death Penalty is
imposed by the Supreme Court, then under Article 136 of the Constitution, a “Special Leave
Petition” can be filed to appeal against such an order. A review petition can also be filed under
Article 137 and the court may at its discretion allow it considering the fact that the court may
have made a mistake. A review petition is not an appeal, but a way to fix a mistake. If a review
petition is rejected, a curative petition can be filed to undo a wrong by the court.

35

Here the

convict has to prove that “Principles of Natural Justice” were infringed or there was bias to his
prejudice. Finally, “mercy petitions” can be filed before the “President” under Article 72 and
before the “Governor” under Article 161. This is based on incorporating clemency in the process.
The ethical victory for abolition of mandatory death sentence for all the offenders serving life
sentence under section 303 of the Indian Penal Code, 1860 came in the prominent case of Mithu
Singh v. State of Punjab.36 It was held by the apex court that section 303 was violative of
“Article 14” and “Article 21” of the Constitution as they deprived a man of his life. It was also
understood by this case that mandatory life sentence contravened the section 235(2) of Criminal
Procedure Code, 1973 as it deprived the convict of his “Right to be heard”. Additionally, such a
sentence infringed section 354(3) of the Criminal Procedure Code as it a prerequisite for the
court to provide “special reasons” for imposing death penalty.
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The concerns of abolitionists with respect to discrimination can be seen in the case of
EdigaAnamma v. State of Andhra Pradesh.37 In this case the court observed that, “Crime cannot
be separated from the Criminal.” It went to hold that sentences change when the convict is “too
young” or “too old”. The judgment neither conformed with the ideas of abolitionists nor that of a
retribution. It followed the ideals of “Correctional therapists”. Bias can however be found in the
act of commuting her sentence as reason behind the same as given by the court were, “Her
feminity, youth, social conditions and expulsion from home”. Though the ideals of morality can
be satisfied as Law must be sensitized but the moral code of ethics takes the fall as morals and
sensitization are applied selectively.
In the case of Jagmohan Singh v. State of Uttar Pradesh38, we witness moral relativism. The
apex court here held that unlike the Supreme Court of the United States, the Supreme Court of
India is not obliged to follow the rule of “Reasonableness” in contrast to what the United States
follows under “due process”. The court held that Capital Punishment does not violate “Article
19” as “Freedom to live” is not included within the ambit of “Article 19”. The judicial discretion
of the judges to decide upon life sentence was also not considered arbitrary under “Article 14”,
as the facts of each case differ.39
In Furman v. State of Georgia40, upon which many Indian judgments relied, it was held that, “If
the Punishment is unusually severe and there is a strong probability that it is being applied
arbitrarily and does not serve judicial purpose, it then violates the Eighth Amendment”.
Similarly, until it is applied in a manner justified, the Constitutionality of Capital Punishment is
upheld in India.
Perhaps the most important judgment with respect to Capital Punishment in India is Bachan
Singh v. State of Punjab41. This case led to the genesis of the “Rarest of the rare” doctrine. The
Court upheld that, “A real and abiding concern for the dignity of human life postulates resistance
to taking a life through law’s instrumentality. That ought not to be done except in rarest or the
37
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rare cases where the alternative opinion is unquestionably foreclosed”. This governs the
criminal system of India even today as it respects the dignity of human life. It emphasized on the
prevalence of “special reasons” to deprive a human of his life.
With the increase in the rejection of mercy petitions by the President, the humanity of the apex
court can be seen in the case of Shatrughan Chauhan v. Union of India42. The recent clarification
by a three-bench judge delivered that the delay by the president in rejecting mercy petitions was
violative of Article 21. The time taken to reject a mercy petition ranged from 1.5 to 11 years.
That constituted “torture” as the convict anticipated death every day. This judgment decalred
that, “[E]xcessive delay in rejection of mercy petition is an essential mitigating factor for plea
for commutation”.
Therefore, it can be seen that Indian legal framework and judicial pronouncements resort to
Capital Punishment in very rare and unusual cases. This upholds the morality which roots from
the fact of value of human life.

CHAPTER IV
CONCLUSION AND RECOMMENDATIONS
India falls in the class of retentionist countries which has retained death penalty for certain
crimes. A clear distinction for what constitutes “Rarest of the rare” is not drawn by the law and is
left to the discretion of the judges hearing the case which leads to culture, gender and even
cognitive bias. In other words, the beliefs and conscience of the judge are the defining factors.
Death penalty does not serve the purpose of a deterrent and hence adds no value to deter future
crimes. The author believes that Capital Punishment is a state-sponsored killing and must be
abolished. On the other hand, the abolitionist countries like Canada show a fall in crime rate after
the abolition of Death Penalty.
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good”. Due to poverty, convicts are not in a position to afford an efficient legal representation
and that leads to a possibility of an innocent person landing in a death row. There is a case for
“fallibility of judgment”, which is extremely unfair to the convicts. Morally, killing a person
even on behalf of state is wrong.
In a “Constitutional democracy”, an efficient administration of criminal justice is a vital element.
The main goal of a criminal justice system should be rehabilitation of the convict. The reason
behind commission of crime may in a lot of cases be the deeply rooted “Psychosocial
maladjustment”. The correction of this maladjustment must be made the prime goal to deter
repeat offences. Rehabilitation has its theoretical base in the belief that unfavorable social
conditions are the reason behind commission of crime. Therefore, it is the moral right of the
convict to seek the help of society.
Indian judicial pronouncements and laws have shown a humanitarian side, as death penalty is
resorted to under “rarest of the rare” cases. The author asserts that Death Penalty must be
abolished and life imprisonment with rehabilitation must be the order of the day. In 21st Century,
an ethical blunder like Death Penalty should find no place. It is in other words, human rights
abuse.
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INDIAN LEGAL FRAMEWORK on HONOUR KILLING
Dr Aarti Mohan Kalnawat1

ABSTRACT
Honour is a prized possession of every human existence. In the name of culture and traditions
no one gets the free license to eliminate precious human life. It can neither be forfeited for the
individual interest nor for the collective interest. It is always immoral and illegal to kill
someone and a gross violation of human right. It is illegitimate to take the life of someone
without rhyme or a reason. It is also unconstitutional and against the law. Constitution has
guaranteed to its every citizen the right to life and dignity. Honour is intact with life. This
right is assuredin the constitution of India as fundamental right. It is the right of every person
to be protected from any type of danger to his/her life. Every individual has the right to
choice. Right to opinion is also an integral part of its guarantee. Thus right to marry, choosing
a partner by free will also come within the purview of right to life. The societal and cultural
pressures can not infringe the right to reside with dignity in society. But for the sake of killing
under the name of honour of the family is unlawful, the legislation has provided provisions to
deal with these unwarranted practices. Killing someone will never ever replace or restore the
so called lost honour rather this acts amounts to murder. In the present paper, the author has
made an endeavorto analyse the concept of honour and honour killing in India under the basic
legal framework. Some landmark judgments of the apex court are also discussed to tap the
judicial interpretation of law.

Key words: honour/dishonour, life/liberty, unconstitutional/ illegal, murder/killing, human
right/legal right.
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“Law without Justice is blind, Justice without law is lame, law geared to Justice is order.”
…..Justice V R Krishna Iyer
The Criminal Laws are covered under the domain of public laws, these laws are the
foundation of the criminal Justice system. As public at large is affected by the criminal acts
and government is duty bound to provide security and protection to its subjects the criminal
law prohibits conduct that causes or threatens public interest. As it has direct connection with
the wellbeing of the society, automatically the societal and cultural values affect and shape
the criminal jurisprudence. From wondering jungle man to techno savvy individual, people of
the world have travelled a long destination to reach where they are today. In context of India
the upheavals were drastic and harsh,but with the winds of change in the society, law and
people have well accommodated each other by reciprocating the needs of each other. From a
conservative society to a modernized one many cultural setbacks have revived and shaped up
the law like the acceptance of love marriage in contrast of arrange marriage, now instead of
marriage, the live-in-relationship, society has accepted the changed phase but not all are
prone to such changed phase of cultural tolerance and thus cultural crimes like honour killing
pops out of such compromised values. New generations creates new acts and then new
phrases join the club of offences, debates, deliberations. Love Jihad is such new string which
is keeping the debating circles busy for now and a joinder to the honor crime. In the present
examination basic aimis to explore the two dimensions: firstly to know what actually an
‘honour killing’ means and what are the reasons behind its occurrence and secondly, to
explore what are the various laws which are presentlydealing against the ‘honour killing’ are
they sufficient enough or we need a new frame of legislation in dealing with them and to
study the various judgments of the Supreme Court of India.
INTRODUCTION:
India is a subcontinent with 5000 year old history. Our civilization is united by its
diversity and rich culture. We owe a glorious past in which the first major civilization
flourished around 2500BC in the Indus river Valley and it appears to have been culmination
of thousands of years of settlement.2 Since the ancient period India has grown and evolved
itself into an admiring Nation. As one walks through history, through India’s geography,
through linguistic and artistic treasures, one finds the reason for attraction of invaders who
robbed us of our precious belongings and Bharat was governed by British for many years.
The desire to be a free Nation made the people struggle for freedom. The people started
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fighting for the cause of the home rule, a movement to that effect was started and the Indian
National Congress joined and infused the spirit of patriotism in the masses. The social,
religious and political structure has been witness to many upheavals, many patriots have laid
down their lives and after along political struggle we achieved independence on 15th August
1947. With freedom came the challenges for governance and the world’s largest democracy
with the leaders of Nation put all their experience, thoughtful planning, patient labour, and
with peoples participation started their humble journey. Their effort was based on the faith
and commitment of welfare state for promoting the legal culture in free India, for fulfilling
the dream of social justice, liberty and equality and thus the Constitution of India become the
uniting spirit of our Nation. The makers of the constitution strived with utmost sincerity to
gift Indians with a monumental document which will lead the Nation on the path of progress.
With the birth of Constitution, Indian Society is put into order by its own rulers free from
atrocities and autocratic, tyrannicalrulers.
If we go back a little in sketching the pages ofpast it would not be wrong to say that
exploration of traces of history brings to our attention certain original clan Sanathana Dharma
which got invaded in the sixth century BC by Persians who actually denominated the name
Hindus from the root word Indus. It was the Indus river civilization which was an
amalgamation of two cultures Aryans and Dravidians who are stated as central Asian origin.
It can be traced in history that when these two main cultures blended it had laid the
foundation of Hinduism. With passage of time Hinduism evolved fromconcoction of these
two divergent culture. The greed of man for power was greatly in vogue and hence invasions
were integral part of ancient human existence, then came a period when the Muslim
rulersconquered most of our terrain and brought with it a new cultural change. So the societal
and cultural values started undergoing a metamorphosis with the blend of new phase it has
come across. The last one in the line were Britishers who brought a total modern outlook
through itsconquest over the Muslim era, so by the time after a long freedom battle we got the
precious freedom we were deeply imprinted with the English cultural practices along with the
impressions of past.
Subsequently of the historical invasions time and again, today India has a diversity
which few countries can match up to. But sometimes this diversity has posed many questions
in the way of administration and statutory laws. The great divide between the religious sects
which were sown by British rulers for their convenience bleeds even today. Before living the
nation under Indian entrustment they were successful in deeply rooting the cultural divide
and automatically affecting the societal fabric of brotherhood of the Nation. This can be
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witnessed even today in the name of religion the exploitation of human lives is always on the
threshold even for a small causes of consideration. When these gory incidences leads in
sacrificing the innocent precious lives, the moot question always surfaces, was this the state
of affairs for which our freedom fighters sacrificed their lives?Today in the name of Honour
when kith and kin don’t blink an eye before eliminating the precious valued life whom they
have poured in so much love, it raises many questions and the soul steering exercise to find
out are we really living a free life, in which we can exercise our free choices in our own
personal space. The dominance of household decision makers in the name of dignity and
honor is eating up the individual decision making space which is granted to every adult of
this Nation by the Constitution itself.
So in these contemporary times the bigger issue and challenge is security inside the
homes. The Indians were witnessed to struggle for human survivorship, then battle for
existence from variousincursions, then toil for building the dignity of the broken Nation and
when everything fall under its place the very comfort of homes where a human feels secure is
now roving with many issues like domestic violence, sexual violence and life threating
Honour killings. The picture is not so gloomy that the whole nation is affected by such
viruses but where ever it is taking place, be that even a small part of the Nation it is primary
responsibility that such gruesome acts must be to be nipped in the bud itself, before it gets
manifested into a larger version of havoc.As there are already legislative framework
protecting the sexual violence and domestic violence the author will like to restrict its
attention on the aspect of honour killings. This is a humble attempt to sensitize the very
sensitive issue.
The tradition of honour killing which is exercised in some parts of India is a disgrace
for the community. The great divide of religion is not only the cause of concern, the people
are so obsessed with the cast and sub-cast issues, that inter religion, inter caste, then different
sub casts, gotra culture, disparity in any one can trigger abullet under the garb of honour
killing. The Republic of India is governed by rule of law. No perpetrator is allowed to
victimize anyone otherwise it is the recourse of law which make the person responsible for
breaking the law. There may not be specific legislation which is addressing the special
concern of honour killing but network of various provision is catering the need to deal with
this aspect. There are certain realities that should be put to check before elaborating the
concerns of legal framework.
HISTORY OF HONOUR KILLING IN INDIA:

55

The practice of honour killing has its ancient origins that exist in all religions.
Centuries ago in India there are great epics written like Ramayana, Mahabharata, and if we
see the origin for conflict and clashes between two factions it will be found revolving around
the honour and dignity of the centric women characters. Like in Ramayana, Sita the wife of
going to be King of Avadha, Ram, was forcefully taken away by the King of Lanka and to
bring back Sita and preserve her honour and dignity the war between Rama and Ravana
happened, and many precious lives are lost from both sides. Later on the question on her
chastity by the society led to separation between the King Ram and Sita. Similarly in
Mahabharata, the five brothers who were married to Draupadi, loose everything in a game of
gambling to their cousin brothers, so the opponent ask them to play one more chance by
putting their wife honour at stake and they lose her also. She then being dragged by her hairs,
humiliated,

insulted

and

brought

in

the

open

court

and

was

mocked,

disgracedembarrassed,demeanedand dishonored in front the whole community. The outcome
of this incident is the war between brothers ending many lives on the settling score of honour
and dignity. In both these incidences the war was the fall out as in both the Royal families
and their honour being at stake, its subjects sacrificed their precious lives so as to preserve
the dignity of their virtuous king and their families. It may not be the individual act of honour
killing, but it definitely lays foundation that if great wars are fought for honour then
individual family honour can also role play the same game of devastation in the name of
preserving honour and dignity. Generally practice of Sati which was in trend in ancient times
can also be attributed to preserve dignity and honour of women whose husband dies and so
lady was forced to end her life on the burning prayer of her husband so that her dignity and
honour remains intact. And like this there may be many stories which remain embedded
behind the veils of history who got their lives sacrificed in the name of honour and dignity.
There is no trace in the history specifically as any one instance as first case of honour killing.
With advent of Muslim rulers, moreconventional dynamics added to this notion as
they kept their women under cloaks in the name of a faithhonour killing was justified by the
male protagonist of the families, so generally the trend continues even today the practice is
exercised in full public view, in certain countries it remains subject to culturally prejudiced
laws and practices that provide exceptions to standard ideas of justice. It was Britishers who
brought new outlook towards women’s right and dignity and they helped in curbing many
biased acts which women were facing that time, but nothing concrete can be said regarding
their contribution towards the aspect of honour killing is mentioned in the pages of history
during the modern era as well.
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CHANNGING DYNAMICS OF INDIAN SOCIETY:
When I was a young I heard from my granny stories of how she was married in her
adolescence and never even seen the boy before marriage, with passage of time I have learnt
at least my mother met with my father before marriage, by the time my elder sister got
married love marriages are established as an accepted practice and by the time her son has
grown into a young man, today live-in-relationship seems to be well adopted by the society,
law &judiciary as a wind of change for our conservative cultural set up. But not all are prone
to this change and the battle of culture against modernization left certain blisters in the nature
of honour killings. There is a divide in our country as India the urban part and Bharat the
rural part and this divide also shows the approaches which are adopted by present Indian
society. The honour killing presently personifies the same traditional notion that a woman is a
property of her male relatives, mirroring their family's social status and pride. Because of
media and other modes of communication it is now more apparent and more noticeable
otherwise the addition of years had only deep rooted the act of honour killings and made it
more prominent in various parts of the world. There are few Nations who directly or
indirectly permits honour to be areason or justifying feature for murder, consenting guilty
party to go unpunished or to receive lighter punishments/ sentences. A male relative's mere
suspicion, distrust,skepticism of a dishonoring act is often enough to justify an honour killing.
Is India also belong to such listedcategory of Nations?Let us evaluate. In India it was in 2009
from the debates of Rajya Sabha, issue of honour killing was taken for deliberation and from
then it can be traced that consistent efforts are made in this direction for curbing the
disgraceful act but success still is far reaching for now. That means there seems to a lacking
desire and efforts towards handling the issue with all sincerity and seriousness.
WHAT IS HONOUR KILLING?
What is the meaning of the word honour? Honour means prestige, when used as an
adjective honour means special respect, when used as a noun honour means righteousness,
when used in the context of cultural and societal backdrop honour is the premier assetof
every person. But when referring to honour killing, honour somehow becomes a stigma, it
becomes insecurity, it apparently also becomes a reason for brutally taking lives of own
kith and kin without blinking an eye may be in some cases even without remorse.
The moot question is who decides, what is honour? Who gets to set these standards
for honour? Why honour is always to be correlated with women? Some organisation in
India Like khap panchayat influence and fund such honour killing exploiting the prevalent
laws and judicial decisions. Therefore it becomes pertain to note that India is a Democratic
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Nation governed by rule of Law and no one is above the law. No one is given a free
license to play with the life of others under the pretext of cultural or societal preservation
of values.
The traditional practice in some countries of killing a family member who is
believed to have brought shame on the family. 3 Said’s Muslim faith, that the sisters were
shot in an honor killing — a practice in some cultures in which men kill female relatives
thought to have dishonored their families. 4Honour Killing is the killing of a relative,
especially a female relative, as retribution for the perceived dishonoring of the family, as
dictated or sanctioned by some cultures and religions.5 So the sum total of all the above
statements can be that, the Honour killing is an act of murder by members of the family,
because the perpetrators act under the conviction that the girl/boy had brought shame,
humiliation, dishonor, disrepute, disgrace upon the family, or has violated the principles,
ethics, beliefs, values of a community or a religion with an honor philosophy at the backdrop.
There are basic two jargons that are showcased one as honour and another as killing
the combined effect of which is, right under the nose of lawful society and prominent judicial
structure, innocent lives are sacrificed in the name of honour, dignity, pride, self-worth, poise
etc. These sort of acts challenge the very structure of criminal administration and makes one
think, Is taking life of some dear one is so handy under pretext of false ego? Are the
kinfolkso blinded in a rage that they can play with destiny of human existence? Is it not the
almighty’s gift of life to be taken back in the natural recourse as per nature’s authority, life to
be infused and ceased as per the law of nature? Who gives one authority to cut short the life
line of treasured ones under the banner of honour?And like this many question mock the very
act of honour killing.
Honour is the principalstrengthof every person. The integrity and nobility which is
attached with honour cannot be forfeited for individual or collective interest. Killing someone
under the name of honour is against the law and violates the very basic human right. When
one use this term honour before killing the primary issue is- Isn’tHonour killing an act of
murder by members of the family? The fallout from which leads to another issue for
consideration, why the use of the term killing and not murder?
The use of phrase honour incrimes is somewhat deceptiveas it denotes that such
crimes are “ethical” and at the same time it successfully implants a reactionthat these crimes
3
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are notional product of prevailing culture, customs and traditions, centric to specific
communities or faiths.The association of such crimes with age old tradition as justification
for amongstregions and communities in no way validate the offence of murder. In the name
of honour it will be horrifying to take away precious human lives. No one is permitted to
violate the very set norms of law and such perpetrators must be brought under the realms of
mandate. There is no honour in killing one’s very own human league, just to satisfy the self
and then to connect it with traditional backdrop of either culture or custom. You can kill
someone by doing murder, hence honour killing is an act of murder.
The very difference between murdering and killing is presence of guilty intention.
When one is killed it may not have mens rea the guilty mind, like someone is killed in the
accident ora soldier in the battle field kills the enemyand in murder the person intentionally
and meticulously lays a planning of eliminating a person’s life for which he puts every
possible effort to see to it that the end result is death of the person he/she targeted. Secondly
killing is a term which can be used for death of a person or any other living being for instance
a poacher killed a wild bear in the jungle, or a tiger attacked and killed a deer, thus it can be
intentional or unintentional and doer of the act may or may not be a human always. So in the
act of killing one is ending the life of another and in act of murder one human being killing
another human with criminal intention. Thirdly murder is a defined criminal offence under
section 300 of the Indian Penal Code, 1960, the punishment for which is provided in section
302 of the Indian Penal Code, 1960, but there is no defined presence for the act of honour
killing in law. Thus murder has ingredients of cruelty, evil, aforethought, the very action of
killing someone is a result of premeditated act and is driven by some sort of passionate
human emotions, cold attitude, displeasure, unhappiness, frustration, jealousy, vengeance,
hatredetc. Further the murder or homicide is sometimes can be done for monitorial gains or
some premeditated benefit while the honour killing are having the sole motion of restoring
the honour of the family. Any stranger can commit homicide but honour killing is undertaken
by a close relative of the victim. Honour killing may be driven by severe societal pressure
because of which he commits the act it may be self-driven or abetted by incitement from
people in the community whereas in homicide the sole motivation is to put an end to life line
of a person. Conclusively it will be proper to draw the base that in the name of honour killing
it is the murder that usuallytakes place. With the usage of honour and killing the act of
playing with life of another human at the behest of family members will not change the very
fact that it was a planned execution which law defines as either culpable homicide or murder
or attempt for the same.
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REASONS FOR HONOUR KILLING:
In terms of criminal orientation one can treat honour as precious and unique property
possessed by each individual. It cannot be seen with bare eyes but its presence is so powerful
that it encompasses the whole human behaviour. When we weigh honour as property, the
measuring scales can be in terms of female behaviour, sexual and other aspects. So here
women are centric to holding such property or rather the pameter of honour hovers around
the essence and presence of women.
Although men and women both can commit and both can be the victims of honor
killings, in specific cultures the code of honor has distinctive standards for men and women,
where it may be found in cases of female one can observe harsher criteria’s for chastity for
women and duty for men to commit violent acts if demanded by honor. It may be primarily
because in India patriarchal pattern is deep rooted and women are entrusted under the
protection of father, brother, husband or elder male members of the family. Where as in some
places honor code is part of a larger social system that suppresses women to men resulting
into use of violence against women. This use of violence is sometimes created as women
being object of honour and honour is wealthiest property in possession, the killings/murders
are committed for the sake of honour.
Thus primary reason for commitment of an ‘honour killing’ is conviction that the
victim had brought dishonour to the family. There may be variations for this dishonour as it is
subjective and for different families different consideration of honour will apply like for
some conservative families unacceptable dress codes are prohibited and it is co-related with
family prestige, for others love marriage is a taboo, one cannot decide the partner of his or
her own choice, it should be strictly in compliance with parental order, non-acceptance to
live-in relationships, pre-marital sex, finding out the status as lesbian, gay, third gender etc.
Another dimension can be, as discussed in the beginning, India is a nation of diversity
in which religion, gotra, caste system continues to be at its rigid best. Two different mind sets
are present in India one as urban (India) and another as rural (Bharat). Urbanized population
are generally open to modernization of cultural and societal development and rural population
adhering to the boundaries of ethics and culture don’t like anyone messing into the cultural
setup. Hence traditional role of men as protector of family, it is expected that men enforce
such norms and traditions and protect families from shame. Whereas women are expected to
conduct themselves honorably and are prohibited from crossing any of the frontiers in name
of society shamming and perseverance of culture. This perceptive of the belief gives
legitimacy

to

all

forms

of

social

regulation
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aggressioncommitted against them. This may be the reason because of which rural population
indulges into more honour killing than urban. But with growing incidences of honour killing
this divide appears fictional. Illiteracy can also be one of the reasons for thriving honour
killing instances.
When one think of this aspect it seems so strange, inhuman, insensitive, heartless,
merciless, barbarous, fierce and cruel act which violates the natural right which are absolute
rights of the victims. In the name of honour when the women is abused, tortured, tormented,
mutilated, raped, forced to marry someone else against her wish, confined within the four
walls of home or most heinous of all murdered with intent to preserve and protect the family
honour, we deprive that woman her right to life and liberty, which is her fundamental right.
The reason may be any like girl went ahead and chose a life partner of her choice and
definitely that boy is belong to other religion, cast, sub-cast, gotra or from the enemy group.
Her right of choice, privacy, body integrity, life, liberty, freedom, right to marry & have
family all goes on for a toss. Rights gets replaced by force and atrocities of her own family
member and along with her precious life the life of her partner also lands up in peril. One
must know that killing a couple is not going to resolve the issue entangled with honour.
Rather it devastates the families involved and traumatise the social fabric of the society.
Any kind of gross punishment can never compensate the brutal killings. Honour
killing is one of the most atrocious crimes, the elements involved make it stand apart from act
of murder, but it seems more heinous than murder, as one who vents such horror are her very
own people for whom she may have strived hard and shared her love and respect. In
reciprocation she may also have received the love, but apathy is when it came to choose
between her precious presence and ideology of honour, they end up opting for intangible,
unseen, vague notion of honour and all her love for them swayed away and her own
protectors becomes her predators.
DRAWING AN ANALOGY:
Now that I have brought point home that the use of the word killing cannot shadow
the act of ruthless murders, I will like to bring on notice one more aspect; the attribute of
victim’s own people, to be victim’s protectors becoming the predators, is far more dangerous
as victim is constantly hovered over the stress,pressure,anxiety,tension,trauma and danger of
life and wrath of those own people, her very own family. The strangers getting involved in
the act of killing we label as murder and impose harsher punishments, then why not the
stringent punishment of the gory act takes the same norm of law governance when it comes to
home people in case of honour killing. No justification can supplement the strangulation of
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trust, love and respect be faded under mild punishment measures. The smartness of the
words honour and killing should in no way distract us from drawing the conclusion that it is
an act of murder although the term killing is used, offendershere are far more dangerous if
they have not taken mercy on their own dear and near ones then strangers are more at the
threat of facing the brutalities by these criminals.
Dhananjoy Chaterjee v State Of West Bengal6 this case draws the attention here. On
14 Aug 2004, Dhananjay Chatterjee was hanged till death for raping and murdering a girl
named Hitel Parekh. The brief facts of the case were Dhananjoy was security guardat victims
apartment, on complaint of the victim he was transfer in other apartment and he in an act of
vengeance raped and murdered victim, he was convicted as the court regarded crime as
heinous combination of offences. As he was a security guard he should have been incharge
of victim’s safety, because the protection giver had become killer it was enough to make the
case rarest of rare category of crime, warranting a death sentence.
At this instant let me draw your attention towards some observation made by the
Apex Court, Justice A S Anand remarked that “The sordid episode of the security guard,
whose sacred duty was to ensure the protection and welfare of the inhabitants of the flats in
the apartment, should have subjected the deceased, a resident of one of the flats, to gratify his
lust and murder her in retaliation for his transfer on her complaint, makes the crime even
more heinous.” In this case if security guard was acting rash and instead of providing
protection he put the life of the girl in peril after making her face brutal physical assault
termed as heinous, on the same lines when very own house people putting the life of the
victim’s in peril are also committing heinous act.
The court further observed “If the security guards behave in this manner who will
guard the guards? The faith of the society by such a barbaric act of the guard, gets totally
shaken and its cry for justice becomes loud and clear. The offence was not only inhuman and
barbaric but it was a totally ruthless crime of rape followed by cold blooded murder and an
affront to the human dignity of the society.” Underlying importance of human dignity was
highlighted here with the specific observation that one who is supposed to safeguard if act
against the set norms it sets a bad example for the society, and the social fabric thus gets
badly affected. In case of honour killing the same principle can be made applicable when the
flesh and blood don’t care and provide protection where will be the victims look for in terms
of her security? The society also witnesses a bad precedent being set and law & ordered being
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mocked at by the offenders. It also encourages other society members who toe with the same
ideology of honour killing to go ahead and exercise freedispensation when their house
women will offend their commands.
Further while fastening the punishment the court submitted “We agree that a real and
abiding concern for the dignity of human life is required to be kept in mind by the courts
while considering the confirmation of the sentence of death but a cold blooded preplanned
brutal murder, without any provocation, after committing rape on an innocent and defenseless
young girl of 18 years, by the security guard certainly makes this case a ‘rarest of the rare’
cases which calls for no punishment other than the capital punishment and we accordingly
confirm the sentence of death imposed upon the appellant.” In cases of honour killing as well
it is well planned, coldblooded brutal murders which are without provocation, as the
defenseless women/men exercises their right of choice given by law of the land and their
families not approving the same under any pressure like self-ego, culture, societies,
difference in religion, cast, sub-cast, gotra etc. Ultimately the people who should be
responsible for the security and wellbeing of the victims becomes the tyrants.
Now if we draw the same analogy, the girl should be protected by the people inside
house, but when her own very people draw weapons to end her life line, ‘Women are secured
in their houses’ seems to be a fallacy then, as their protectors becomes their predators, when
she takes a decision of choosing a life partner of her choice, in the name of honour her
freedom is not respected. So these offenders should also be made liable for the offence
committed by them in the coldest manner and not to be sympathized under the banner of
cultural or societal compression thatthey have to commit the act to save the honour.
DEMOGRAPHICS:
The northern regions of India are first in line in regard to reporting of honor killing
cases in India mainly the states Punjab, Rajasthan, Haryana, Uttar Pradesh, the southern state
of Tamil Nadu, the western states of Maharashtra and Gujarat. The main reason for these
crimes is a result of people marrying without their family's acceptance, especially when it is
between members of two different castes or religious groups, or, more particular to
northwestern India, between members of the same gotra, or exogamous clan.7 In 201416 National Crime Records Bureau data shows, 281 honor killings were reported in India,
activists consider this number to be a significant undercount due to the misreporting of
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killings under general murders.8 According to the survey done by AIDWA, over 30 percent
of the total honor killings in the country takes place in Western Uttar Pradesh.9 In some other
parts of India, notably West Bengal, honor killings completely ceased about a century ago,
largely

due

to

the

activism

and

influence

of reformists such

as Vivekananda, Ramakrishna, Vidyasager and Raja Ram Mohan Roy.10 More cases are
found in the state of Punjab & Haryana because of the role played by Khap Panchayats. Khap
Panchayats are a group of persons or a community organization especially found in villages
and in Northern India to exert a social influence within the community11. Khap Panchayats
take law in their own hands and indulge in offensive activities which endanger the personal
lives of persons marrying according to their free will.12It is alleged that Khap Panchayats
encourage honour killing and interfere with the personal lives of people. These kind of
organisations should be completely banned so that they don’t take law of the country in their
hands and treat people of the free nation as their puppets.
INDIAN LEGAL FRAMEWORK ON HONOUR KILLING:
The Indian Constitution:
The fundamental document for governance is the Indian Constitution which is a guiding
light for administrative networking and protecting rights to its citizens. The provisions from
the constitution which provide protection against Honour killing are:
1. Article 14(Right to Equality),
2. Article 15(1) and (3) (prohibition of discrimination on grounds of religion, race,
caste, sex or place of birth),
3. Article 17(Abolition of Untouchability),
4. Article 19(1) (freedom to speech and expression) and
5. Article 21(right to life and personal liberty).
The target of honour killing in most cases being women and sub targets as men in most cases
it becomes a base for gender violence. The freedom of expressing a women or men’s choice
is oppressed and this further leads to such killings thereby violating the fundamental rights of
that person. As the main ground of killing is based on religion or cast it cannot be validated
on the ground of dishonour. This deed is entirely contrary to the Constitution.The Directive
Principle of State Policy (DPSP) though not enforceable they are measured for good
8
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governance of the Country. So Article 39(a) provides for the State to secure all citizens with
adequate means of livelihood. However honour killing denies the life of the woman in most
of the cases. And Article 39 (e) and (f) provides for the State to ensure that the childhood and
youth are protected from exploitation and against growing and material abandonment. On the
contrary to this customary practice of honour killing many young, youth and married couples
are threatenedfor their life, they are placed in an unprotected situation. Hence it is the dutyof
the State to protect such vulnerable people and protect their lives against this evil practice.

The India Peal Code, 1860 and Code of Criminal Procedure, 1973:
As discussed earlier perpetrators of the honour killing are regarded as murderers.
Although it may sometimes be difficult to identify the lawbreakers, because acts of killing
are time and again guarded by the community. The offender may also take a defense
provided in Section 300 of Indian Penal Code, 1860, that he acted under grave and
sudden provocation and nothing was pre planned or pre-meditated. The act of the victim
was so soul stirring that he lost the self-control and acted purely on what he witnessed,
which was an act of dishonoring the family. Apart from this Sections 300, 302 murder
and its punishment, Section 304, 307 attempt to commit murder Section 120A & 120 B
Criminal conspiracy, Common Intention section 34 & 35 are also explored to assess the act of
murder from killing. These killings are reported only under two categories –Murder (section
302 of Indian Penal Code) and Culpable Homicide (Section 304 of IPC). In northern states

the Khap Panchayats are operating the legal system, by giving orders of execution of
death sentences to their own family members, this poses a challenge for the law agencies
to identify the real culprits. The failure of the law to ascertain culprits and to gather the
evidence has resulted that no FIR’s are registered by the police officials. Somehow, if a
FIR is lodged, and the cases are pursued, the conviction rate is equivalent to null.13 The
legal formality prescribed in the criminal procedural code for registering the FIR seems as
no choice of exercise for the governance of Khap Panchayats.
Indian evidence Act, 1872
Whenever case is to be established it has to be based on the edifice of the Indian Evidence
Act, 1872 which provides punishment for those who are involved in concealment of facts,
either before or at the time of, or after the alleged crime. Section 13 of the Act can specially
be mentioned and helpful in understanding the aspect of honour killing, it states - Facts
relevant when right or custom is in question - Where the question is as to existence of any
13
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right or custom, the following facts are relevant: (a) Any transaction by which the right or
custom in question was created, claimed modified, recognized, asserted or denied, or which
was inconsistent with its existence; (b) Particular instances in which the right or custom was
claimed, recognized, or exercised, or in which its exercise was disputed, asserted, or departed
from. The reference of this Act is related with bringing of justice to those who become victim
because of the verdicts issued by the khap panchayats.This organisation has its own style of

dealing with cases without reference to legal provisions.
The Indian majority Act, 185714
This Act addresses the issue of major age of person for lawful considerations,
according to its section 3 every person domiciled in India shall attain the age of majority on
completion of 18 years, unless his or her personal law specifies otherwise. However, in the
case of guardian appointed to such minor, age of majority will be 21 and not 18year. When it
comes to the matter of honour killings this Act becomes relevant in cases where the khap
panchayats have forcefully separated married couples, who are otherwise eligible for such
marriage due to age etc. thus it helps in establishing the attitude of khap panchayat members
and their non-respect for the law of the land. Such cases are clear case of violation of the
provisions under this Act.
Hindu Marriage Act, 1955:
Section 5 of Hindu Marriage Act, 1955 lays down the essential conditions for a valid
marriage. The provision makes it clear that certain prohibited degrees of relationship is to
maintained for a valid marriage. The martial ties are very well protected both in civil and
criminal laws, by punishing their violations by affording adequate remedies in civil law and
prescribing severe punishments in criminal law. The Act nowhere put fitters on the choice of
marriage partner, indicating inter-caste marriages amongst Hindus are permitted.
Special Marriage Act, 1956:
This Act takes care of special form of marriages without bothering for their caste,
class, religion of the Indian Citizens. The inter-caste marriages can be facilitated with
recognition and registration by this Act. As the social system of India is based upon rigid
threads of cast system inter-cast marriages are registered more in urban India than rural. The
restriction of the Act revolve around that the parties shall not be within the degrees of
prohibited relationship, provided where a custom governing at least one of the parties permits

14

Act No 9 of 1857

66

of a marriage between them, such marriage may be solemnized, notwithstanding that they are
within the degrees of prohibited relationships.
The scheduled castes and scheduled tribes (Prevention of Atrocities) Act, 198915
In order to prevent the cases of atrocities against Scheduled Castes and Scheduled Tribes this
Act was enacted by the Parliament of India. The very objective of the Act was to facilitate the
social inclusion of Dalits into mainstream of the Indian society. The atrocities under this Act
embracesvarious acts such as forcing an SC/ST to eat or drink any inedible or obnoxious
substance, removing clothes, parading naked or with painted face or body, assaulting,
dishonouring and outraging the modesty of an SC/ST woman, sexual exploitation of an
SC/ST woman, forcing an SC/ST to leave his or her house or village as punishable. The
inclusion of this Act is with the insight as it has linkage to honour killings because there are
numerous incidents of honour killing where caste and religion are its very foundation.
The protection of women from domestic violence Act, 200516
The endowmentsof the Protection of Women from Domestic Violence Act, 2005 provides for
more effective protection of the rights of women guaranteed under the Constitution of India
these women are victims of violence of any kind which is occurring within the family and for
matters connected therewith or incidental thereto.
Protection of Human Rights (Amendment) Act, 2006:
This Act provides for protection of human rights of every individual and constitution
of Commissions and Courts for securing the respective objective. In spite of such legislation,
still there is prevalence of honour killing practices leading to grave violation of human
rights.17
Thus if we look at the framework of available laws it seems apparently clear that there
is no specific law that will deal with the aspect of Honour killings. Thousands of young lives
are butchered mercilessly under the pretext of bringing disgrace for the families. The legal
structures, the judgments of the Judiciary are still falling short to comprehend the menace of
honour killing.The Governments is blamed for displaying criminal negligence in their
approach to these crimes. There is no definitionof the crime, no legal recognition of various
aspects of the crime, no protection afforded to self-choice couples, no measures to prevent
such crimes, no accountability and no punishment. Utmost these killings are reported under
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either Murder or Culpable Homicide as a result of this most of the killings were unreported.
Hence there is no proper statistics of such killings in India. There is no structured data for
such kind of cases is maintained in the government records.
INITIATIVES TAKEN AGAINST HONOUR KILLING:
It was the United Nations Population Fund which estimated that about 5000 women
and girls were killed by the members of their families and relatives for the sake of honour
around the world.18 If we try and trace the origin for discussion of honour killing cases before
all,it will found that the issue of honour killing for the first time was heard in Parliament in
2009.
1. It was Rajya Sabha that went into discussions on this issue. In July 2009, the members
within party lines deliberated on this issue and proposed a demand for separate law to
deal with crime of honour killings.
2. A landmark judgment in March 2010 by the Karnal District Court in Manoj and Babli
honour killing case was delivered which gave life sentence to Khap Panchayat head
for ordering killings. The judge has stated that khap panchayat have functioned
contrary to constitution and took law in its own hands.19
3. The outcome of the judgement effected in refereeing of issue to Law Ministry, which
gave certain recommendations in 2010. These recommendations were named as “The
Indian Penal Code and certain other Amendment Bill 2010”. The basic line drawn in
the recommendation focused more on crimes, murders related to honour leaving the
issue of tortures faced by young couples.
4. In August 2010, the legal cell of All India Democratic Women’s Association
(AIDWA) in consultation along with other women’s organization drafted a
comprehensive law entitled “The Prevention of Crimes in name of Honour and
Tradition Bill” and gave it to government. This Bill addresses covered what was left
behind in the earlier bill and added in its ambit the violation of rights of young
couples and lists various types of crime in addition to murder, and also suggested the
preventive measures and degrees of punishments. It incorporated in its considerations
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the Khap Panchayats or other bodies who in the name of caste or community and
accountability of police and administration.20
5. The Law Commission of India in 2012 brought its own version of the Bill by its
242ndreport. This Bill was viewed as bringing in more of a conservative and narrow
approach to honour killings. The Bill was entitled “Prohibition of Unlawful Assembly
(Interference with the Freedom of Matrimonial Alliances) Bill, 2011”21, the prime
area of its focus was primarily dealing with the “Unlawful Assemblies” called Khap
panchayats. This recommendation of the Law Commission is till date pending.
6. In March 2018, the Apex Court provided preventive measures to combat honour
crimes in India. With the notion that these guidelines are to be followed till a proper
law is legislated. Whilethe Supreme Court has framed guidelines, but it seems there is
still need for proper and strict law without delay as delay in justice could lead to
denial of justice. Till then proper implementation of the preventive measures is to be
ensured.22
DISAGREEMENTSAGAINST THE NEED FOR NEW LAW:
In majority of the situations it is generally observed that we as Indians have really
provided with structural dimensions of law protection, it is a marvelous fact that law crafted
on paper by means of Act or Codes are sufficient for providing the protection, the loopholes
can be traced in proper implementation & executions. By showcasing the networking of laws
above it can be seen that even at present we are well equipped to deal with the menace of
honour killing although there is no particular law for identifying the act of honour killing
and punishing the same. This is possible when the provisions of the existing law on murder
will be implemented properly, then the offenders can be punished. The eleganceof the words
honour clubbed with killing should in no way distract us from drawing the conclusion that
perpetrators here are far more dangerous if they have not taken mercy on their own daughters
or sons, then third party as strangers are reeling under additional threat of facing the
brutalities by these criminals. What basically is required that in order to punish the offenders
under Section 300 of IPC under the charge of murder, firstly, the police officials
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work over for providing sufficient evidence, proofs against the act or orders for death by the
relatives in general and khap panchayats in particular. Along with that wrongdoerscan also be
booked and punished for criminal conspiracy under Section 120-B, and for common intention
to kill under Section 34 and 36 of the Indian Penal Code, 1860. The existing laws may not be
at present in the satisfactory state but if implemented properly along with the guidelines laid
down by the highest court of this land it has the capacity to deal in its present form of laws.
The need for identifying new law is in discussion and bills are deliberated in specific
directions but still no law or punishment can deter the offenders of honour killing. The mindset which is deeply rooted in dominance and treating women as object or property, or figure
of honour gets a twist along with need for change in the societal perspective in bits and
pieces. In addition under the shed of cultural demand we don’t stop this exploitation no new
law will be effective.The need of the hour is to implement the law properly, empower and
train the state law officials. The best possible way to eliminate this evil is by spreading the
awareness in the society and sensitizing the issue at every possible forum.
Secondly even when laws specifically are present and concentrating on a specialized
issue still the legislation is not effective to curb such acts, as the defect is in the mindset of
society, for example rape laws, the laws dealing with offence of rape are time and again
modified and more stringent after some gruesome rape cases in India, but they still are falling
short to place any deterrence over the sexual offences and offenders of law in the very face of
it are mocking it with continuous barbaric and heinous rape crimes irrespective of laws and
judgments every now and then. That means laying a different legislation may not ascertain to
be effective by its presence, what is required is to give it a serious thought and sincerity in
implementing the preset set of laws. To make withstand the rule of law upright, willingness
to implement present set of laws and not the quilling spike of new set of laws will bring the
offenders under realms of law.
INDIAN SUPREME COURT’S VIEWS ON HONOUR KILLINGS:
The Judiciary is one such institution in India which has earned a lot of respect through
its magnanimous contribution. People of India have very high expectations and hopes from
the temple of Justice. The journey of more than 70 years has created a long lasting
contribution to the system of governance. Judiciary acted as a promoter of peace, created
cordiality, balance and coordination between different organs of the government. The initial
phase may be rigid, providing judgments only from legal point of view, by interpreting the
laws and regulations but with the passage of time the judiciary expanded its horizon and
delivered path breaking Judgments. The judges as the architect of justice crafted the
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pronouncements by adopting scientific, procedural, technical, methodological approach and
expanded the ambit of fundamental rights and protected and provided platform for all the
laws. Through a variety of verdicts, it issued various guidelines for defending human dignity
and human rights of the people of India, specially focusing on the issues of women, children,
bonded labours, plight of prisoners, socially and educationally backward people,
environmental jurisprudence etc. So this sensitive issue of honour killing also got its
representation through apex court recommendations.
In spite of India’s moderate and secular vows, honour killing has remained a social
reality. A reportpublished by the National Crime Records Bureau archives at least 281 cases
of such violence in the period 2014-2016. This alarming figure became the base for a
breakthrough judgment which stated that honour based violence are not only a matter of
criminal law, but also as contrary to adults’ fundamental right to exercise choice as
guaranteed under Article 21and Article 19(1)(a) of the Constitution, which protect the right to
a dignified life and freedom of expression respectively. Thus making right to choose a partner
of choice for a major individual as a fundamental right.
In the case of Shafin Jahan v Asokan K. M. which is populary known as “Hadiya
Case” proved to be a significant judgement for women’s right to marry the person of her
choice, on 8 March 2018 Justice D Y Chandrachud upholding Hadiyas marriage to Shafin
Jahan delivered its verdict in favour of Hadiya. The larger bench of Apex Court dealt with the
matter Justice Dipak Mishra, Justice Ajay Khanwilkar & Justice Dhanjay Chandrachud were
the sitting judges. In the instant case, Hadiya is Hindu women married to a Muslim man, by
converting her religion and changed her name to Islam. The marriage of Hadiya was
challenged by her parents in the court of law. The High Court upheld father’s right over her
choice and gave her custody to her father even though she was 25 years old. The term love
jihad was popularised by media by this case. The Apex Court by exercising the freedom to
choose religion and life partner of her choice as her basic right granted set her marriage as
valid and thus the parental pressurewas removed under the name of honour of the family.
In the same year on March 28, 2018 the Supreme Court through itsruling in Shakti
Vahini v Union of India came heavily on khap panchayats/communal assemblies and the way
deal with the issue of honour crimes. In a 54 page judgment authored by the then Chief
Justice of India Shri Dipak Misra, the court declared that “the act of honour killing puts the
rule of law in a catastrophic crisis” and pressed a reminder that it is the responsibility and
duty of the government to protect the life and dignity of those who are harassed by the
assemblies. It further asserted that no individual or group has the right to interfere in a
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consensual and legal relationship between two adults.Reiterating the importance of right to
choose as an indisputable aspect of right to a dignified life guaranteed under Article 21 of the
Constitution, it laid down the mandatory guidelines for the police to video record proceedings
of khap panchayats. The court has also recommended disciplinary action within six months
against officers who do not act against such khap panchayats despite knowledge of illegal
proceedings. Referring to various previous judgments of the court make it starkly clear that
there is no honour in so-called honour killings. Chief Justice Mishra expressed that “India’s is
a compassionate Constitution that provides not only the right to life but also the right to a
dignified life. The right to choose one’s life partner is integral to dignity of life. If a marriage
is legal, no individual or body of individuals has any right to interfere. It completely ruled out
the role of any individuals or groups when it comes to choosing the option of one’s life
partner. While inking the landmark verdict Justice Mishra wrote that “The human rights of a
daughter, brother, sister or son are not mortgaged to the so-called or so-understood honour of
the family or clan or the collective,” In further clarification he also pointed out that honour
crimes include not just honour killings but any ill-treatment of men and women for exercising
their free will to choose their partner. Justice Mishra observed: “It can be stated without any
fear of contradiction that any kind of torture or torment or ill-treatment in the name of honour
that tantamount to atrophy of choice of an individual relating to love and marriage by any
assembly, whatsoever nomenclature it assumes, is illegal and cannot be allowed a moment of
existence.” The court was so clear in making its anguish known by the usage of the word a
moment of existence, issuing the directions to central government to work with states for
drafting of law against honour killing it also directed a remedial measure, that, the police
shall provide protection to couples facing threats and, if they so desire, facilitate their
marriage and its registration. In further follow up of actions the government was made liable
to establish safe houses to shelter such couples and these safe houses shall be under the
supervision of the district magistrate or the superintendent of police. This facility shall be
available to both inter-caste or inter-religious couples facing threats and unmarried couples.
And drawing last whip it clarified that in case a police official learns that a khap panchayat
has flouted the guidelines and fails to act, the court ruled, disciplinary proceedings must be
initiated and the officer punished within six months. This landmark judgment has definitely
laid the foundation for the executors of the law to awake and act in promotion of law and
lawful duties and at the same time government is made responsible for protecting the lives of
those torments by direction of various measures to be undertaken by both Central and State
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Governments. This case surely is an example of liberal jurisprudence exercised by the apex
court.
Going down the line in the year 2011 in the case of Armugam Servai vs. State of
Tamil Nadu23, the bench comprising of Markenday Katju, Gyan Sudha Misra JJ, held that, on
reaching the age of majority every individual becomes independent and gets the right to
marry a person of their choice. This free will of choice is not to be restricted by the clutches
of cast, creed, religion a person can marry a person of another caste or with a person, which is
not acceptable to the parents. In such cases parents have the free mind to cutoff the relations,
but they cannot harass or threaten the young couples. Further, the bench also guided the
administrative department of the government to have an eye “that if a person, who is major,
undergoes inter-caste marriage with another, the couple must not be harassed by any one or
subjected to threats or acts of violence. However, if anyone threatens or harasses or commits
violence, a criminal proceeding shall be instituted against such person.” In further directions
it stated that any person convicted under the law for act of honour killing, should be debarred
from contesting elections for at least 5 years. Also Fast track courts should be constituted for
speeding up the trial of cases relating to honour killing. A further legal rectification by
bringing an amendment in Special Marriage Act should be introduced to reduce the period of
registration of marriage from one month to a week also an amendment in the Indian Evidence
Act should be made to shift the burden of proof upon accused and an amendment in the
Indian Penal Code should be made to append a new provision relating to definition of honour
killing, with prescribing punishment for the offence, were the suggestions shared by the
bench. The Shakti Vahini case was thus an extension to this verdict and the aspects which
were left out like video recording and making police and Governments more responsible
were the additional facets.
Two more cases needs mentioning the first one State of U.P. v. Krishna Master and
Another 24 a case were six members of a family were killed by three persons, who were later
awarded life sentence for honour killing by the division bench of Supreme Court. The apex
court through Justice Harjit Singh Bedi and J M Panchal JJ, sentenced the offenders with life
sentence for the act of honour killing. The apex court abstained from awarding death penalty
to the appellants Master Krishna, Ram Sewak and Kishori because the incident was two
decades old and slammed the High Court for acquitting them by rejecting the testimonies of a
child and and another witnesses. The other prominent case of Lata Singh vs. State of U.P. and
23
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Anr25 a bench of two judges Justice Ashok Bhan & Markendey Katju JJ, conveyed their
concern for instances of harassment, torture, threats and violence against a young men and
women, who did inter-caste marriage. The bench directed that acts of threats, harassment,
violence etc. are totally illegal and the offenders must be punished for committing such acts
or omissions. The bench echoed that, “There is nothing honorable in such killings, in fact
they are nothing but barbaric and shameful acts of murder committed by brutal and feudal
minded persons who deserve harsh punishment”.
Thus thread by thread with every case tackled by the apex court it tries to work on
more stringent measures to protect the life and rights of youngsters of India. As Justice
Krishna Iyer has quoted, Law without Justice is blind, if laws are there but no voice to
address the concern of needy then the justice is visionless, similarly Justice without law is
lame, righteousness is there but it is crippled or weak then also it is difficult to walk on the
path of justness and law geared to Justice is order when both are handy to each other
supplementing and complimenting each other society remains just & fair.
SUGGESTIONS:
1. The Separate legislation is not the need of the hour but with a new triggered debate on love
jihad if an independent legislation comes at least strict and stringent punishments will help in
bringing down the rate of honour killing but it is not going to stop the offence. Hence with
the help of present set of laws executives should implement the law of letters into action to
bring the needed dynamism of law protection.
2. Awareness, discussions, education are the best remedies for the honor crime.
3. Handy legal setup should be made available to the victims of honorcrime so that they can
express their grievances and also get the idea regarding which of legal provisions they can
resort to so that they will be safe and sound.
4. Society openly should accept and respect the choices of women in matter of her life.
5. As judgments of the Apex Court no legal backing should be provided to assemblies or
institutions dealing with life of the people against the law.
6. If the relationship is not acceptable to the families then let them be not part of your family,
you can shun the future relations but don’t play with life of anyone as a toy or respect their
decisions as adults and let them go ahead and let them learn from their own mistakes, if you
think that they are committing mistake.
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7. As families will show inclination to honour decisions of their loved ones automatically the
honour killing will start showing the downward graph, thus by counselling the families must
be made aware about their limitations and prevalent laws and how breaching the law and
cutting the threads of relation adds only in making the lives of all miserable than honorable.
CONCLUSION:
Honour killing is undertaken for saving the grace and honour of the family. But there
is no such honour in killing any person, specially one who is dear and near one, it definitely is
not worth it. The spheres of ‘Religion’ and ‘culture’ cannot and must not be churned as an
excuse for the killing of women, or any individual because religion and the laws are always
subjective and open to interpretations. Everyone has right to life with full dignity and
equality. Hence active laws are the only remedy to such dishonorable practices. No religion
or culture can be summoned to validate the sinful practice of honour killing. The freedom of
belief does not mean license to kill. Judiciary zealously made many crimes and criminals
punishable, but few perpetrators still escape due to certain loopholes present in the legal
system. One such loophole often cited is that in case of honour killing there is no separate law
or provision relating to it in our Indian Law. With the present set of laws and judicial
guidelines if implemented effectively we still can reach a mile in saving some precious life.
Enactments of multiple laws are not sufficient to curb the menace of honour killing. Laws are
present in abundance lets implement it with allscrupulousness. As laws can only help in the
punishment of the criminal but the crime itself can become extinct only if the mindset or
mentality of the people be changed
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STRICT OR FAULT LIABILITY FOR HARM BY DOGS
-Taposh Das

ABSTRACT
The present paper seeks to address the ever-present dichotomy regarding the
perception of dogs. While on one hand, man has claimed dogs to be a man’s
best friend but at the same time, the law regarding liability for dog-bites more
often than not perceive dogs to be dangerous or vicious creatures. It is in such
a contextual matrix that the author attempts to examine the evolution of dogbite laws and the conscious change in pattern in the strict liability laws being
more victim friendly in the present day. The owner examines this shift in the
onus of proof in dog bite cases with primary focus on the English common
law. Moreover, the author has attempted to examine and analyse
contemporary dog bite cases in order to determine the tenets of applicability
of strict liability due to harm caused by dogs.
KEYWORDS: Strict liability, Fault liability, Scienter Action, Onus of Proof,
Dog Bites.

STRICT OR FAULT LIABILITY FOR HARM BY DOGS

An assessment of the laws and principles regarding strict liability or fault liability for harm
done by dogs makes apparent a considerable amount of contradiction and confusion in the
different laws, its principles and interpretations that the various legislatures and courts have
opined. A significant reason behind such contradiction and the lack of a uniform or similar
statute or principle governing cases of injury caused by dogs may, in most probability, stem
from the fact that dogs in society are not perceived as dangerous or ferocious animals. Dogs
are easily domesticated and are largely owned by many people who perceive them to be
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loving, friendly creatures.1 In contrast to this common notion regarding dogs, the dog-bite
laws that are now prevalent in various countries naturally imply that dogs may be dangerous,
ferocious or may prove to be a source of injury or harm to people or other animals.2 But upon
this typifying of dogs as dangerous or ferocious for the purpose of such dog-bite statutes or
the imposition of strict liability on dog owners, there happens to exist a gap that makes it
difficult or even impossible to reconcile these two deeply conflicting ideas of a dog being a
‘man’s best friend’ and a dog being a possible threat. Therefore, it can be said that the
imposition of strict liability can, more often times than not, overlook or ignore the common
relationship shared by human beings and dogs—that happen to perceive pet dogs as such
intrinsic members of a human family that they are included in custody agreements, trusts and
even sometimes accepted as accompanying guests in hotels3. This however is not to suggest
that the imposition of strict liability on dog owners is not required or in any manner, is a
measure unnecessary merely on the grounds of how dogs are perceived to be in the society or
this particular human-canine relationship because the fact remains that although dog bites can
be an infrequent phenomenon, the absence of dog bite laws or the imposition of strict liability
on dog owners would leave such individuals directly or indirectly receiving a dog injury
without any possible remedy at hand. This is merely to portray the contradiction between the
dog bite laws and their interpretations in various common-wealth nations and the probable
cause for the same. If one begins this assessment on this particular note that dogs are not
naturally perceived as a naturally ferocious animal, a discussion regarding the English
common law classification of animals becomes necessary. The English common law dictates
classification of animals into ferae naturae and mansuetae naturae. ‘Ferae naturae’ refers to
all such animals that are perceived to be innately dangerous, for instance, lions, elephants,
zebras or bears, whereas ‘mansuetae naturae’ refers to animals that are perceived as harmless
and are quite easily domesticated such as cats, dogs and horses. It must be noted here that
common law regarding harm caused by dogs and how the same is actionable is quite heavily

1
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based on this common law classification of animals. Therefore, under the common law,
injury inflicted by a dog had been made actionable under negligence and a specific form of
strict liability which is known as the scienter action.4Now the scienter action dictates that if
any animal falling within the mansuetae naturae category say, a dog inflicts harm then the
owner of such dog would be liable only if the aggrieved party was able to prove that the
particular dog had a vicious or mischievous predisposition or propensity towards doing such
harm and also that the owner of the dog possessed knowledge of such propensity. This
principle of instituting strict liability upon a dog owner, in essence, implies that since a dog is
not usually a ferocious being, if a dog inflicts harm then the owner of such dog can only be
made strictly liable if such dog is indeed a dog with decidedly ferocious and mischievous
tendencies and to that effect poses a threat to the society and hence cannot be allowed by its
owner to be within the purview of people or other animals for whom the dog may very likely
constitute a threat. However, for a dog owner to act responsibly and take necessary
precautions by keeping his dangerous dog outside the society of other people, the owner is
required to know of such dangerous propensity and hence the second condition to impose
strict liability under the scienter action is the owner’s knowledge regarding the same.
A dog to be harmless is established as the normal disposition for a dog and if any dog
exhibits dangerous characteristics, it is considered to be an abnormality, an anomaly or an
exception.5 Therefore, under common law strict liability, the liability incurred by the dog
owner is in the act of keeping a dog that he knows to be dangerous.6 Once it is proved that
such owner knew his dog to be hostile and dangerous and had still kept such a dog, then
whether the owner had taken necessary or more than necessary precautions to confine such
dog so that it does not come in the society of other people stands immaterial. The taking or
not taking of precautions does not absolve such dog owner of the liability imposed upon him
regarding the injury caused by his dangerous dog. This could be better understood with an
analysis of the case of Barger v. Jimerson7. The factual matrix of this particular case is that
Joy Jimerson, the plaintiff, and the Bargers, the defendants were neighbours and the
backyards of their respective premises were fenced. Now the Bargers, in their backyard, kept
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a large dog—a German Shepherd and it was never allowed out of this fenced enclosure
except when on a leash. During the course of the trial, several witnesses testified that this dog
seemed to be of a ferocious nature who would commence barking whenever it would see
anyone appearing and run and lunge to the fence threateningly. Moreover, if any person
wished to enter the premises of the Bargers’ from the rear, it was then necessary to call upon
the owner who would then hold the dog by its leash and restrain it to allow entry to such
person. The plaintiff, Jimerson had also testified that the dog would bark at her ferociously
everytime she would go out into her backyard although she made attempts to appear kind and
nice to the dog. Incidentally, the defendants then moved to another address where they kept
the dog under similar conditions. But when in the morning of 27 March, 1952, the plaintiff
went out to get the daily newspaper, she was alerted by a ferocious growling, saw the dog
kept by the Bargers’ coming at her and then the dog attacked her. The complaint alleged that
the Bargers’ upon knowing of the ferocious nature of the dog had still kept it which then
resulted in injuries sustained by Jimerson. However what is important to note in the due
course of the proceeding is that, the plaintiff had initially requested that the phrase—“and
allowed said dog to run at large and loose” from their second cause of action but then again
when the proceeding was nearing its end, had requested to reinstate the same. Here, and on
this note, the court had dispensed a significant observation. The court held that whether the
defendants, Bargers, had taken necessary precautions or not, whether they had let ‘said dog
run at large and loose’ was immaterial. The court held that it could be easily deduced that the
defendants had not been careless and had never harboured any intention of letting the dog run
at large and loose. But the liability is accrued by the defendants on the very fact that they had
chosen to keep a dog that was ferocious in nature. At this point, the court had also elaborated
on what attaches ferocity or viciousness as an attribute to a dog. The court opines that a dog
does not have to have a history of biting or in actuality attacking people in order to establish a
ferocious nature. A vicious propensity of a dog may also be understood by a natural
fierceness or mischievous disposition which may lead the dog to attack or bite on some
occasion. Therefore, although this German Shepherd had never attacked anybody before but
because of the ferocious nature that he regularly exhibited to people it made all such
reasonable individuals to be aware of the possibility of being attacked by it. Therefore, this
dog decidedly had a propensity for ferociousness. And on the note of whether the defendants
had knowledge of such dangerous propensity, the court opined that apart from the obvious
assessment of its ferocity that the defendants must have done based on the dog’s usual
behaviour, the fact that the defendants always ensured that the dog was kept confined also
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suggested very clearly that they were aware of its dangerous disposition. Therefore, the
defendants were held liable under strict liability for the harm caused to the plaintiff by their
dog.
However, more often times than not, whether the owner of a dog had knowledge of its
vicious propensity is extremely difficult to prove.8 And it is an uncontestable fact that this
scienter action principle of strict liability confers the onus of proof, or the burden to prove
that said dog had a propensity for danger as well as the dog owner’s knowledge of the same,
all upon the plaintiff which then proves to be quite inconvenient for the plaintiff. Therefore,
strict liability regarding harm done by dogs in common law is slightly preferential or in
favour of the dog owners. This is best reflected through the case of Sinclair v. Okata9. In
Sinclair v. Okata, a plaintiff who happened to be a little boy of two years was bitten by a
German Shepherd. This dog, Anchor, had bitten on four previous occasions and hence the
plaintiffs argued that the dog had a well-established propensity for ferocity which was
evidently known by the owners. However, the defendants put forth an expert who analysed
all the four previous biting incidents and concluded that each of them was an instinctive
reaction natural to any dog. The expert opined that each such biting incident was induced by
overstimulation, protective instincts and chase instincts which were all normal behavioural
responses of all dogs. Therefore, the plaintiffs in this particular case failed to prove that the
dog had a propensity for danger, despite the dog having bitten four times before. And since it
was established by the expert on behalf of the defendants that the dog was not of a dangerous
disposition, it was thereby also implied that the defendants had no knowledge of the same.
Hence, the court denied the plaintiffs’ motion for summary judgement as to strict liability. It
can be deduced that the analysis followed in the judgment of the Sinclair case that if a certain
response of a dog is natural although dangerous, then the dog cannot be considered ferocious
as it was merely eliciting a natural behavioural response. If the same analytical principle was
employed to the Bargers’ case, then the natural ferociousness of the dog that was established
from the facts of the case should have led the court to pass a judgement away from the
imposition of strict liability.10 Therefore, the court has taken various stances while
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ascertaining whether a dog has a propensity for danger and such consequent knowledge on
the part of the owners ranging from holding in regard a dog’s natural ferocious behaviour or
characteristic as a dangerous predisposition to even concluding that a dog who had bitten
more than once to not possessing any propensity for danger. But whatever the stance, the fact
remains that under the common law strict liability for harm caused by dogs, seeking redressal
as a plaintiff is a difficult affair.11 The burden to prove that the dog’s dangerous disposition
and the owner’s knowledge of the same is a tedious and more often times than not, a quite
impractical task. This difficulty in proving scienter and the growing need for more laws that
are preferential to the victim led to many courts and legislatures to depart from the common
law and create laws that impose almost absolute liability over the dog owners. Therefore,
modern day strict liability laws regarding harm caused by dogs can be perceived as victimfriendly laws.12 Based on the same, several states have made laws and interpreted the same
by eliminating the requirement of scienter. This implies that there has been one significant
shift from the common law notion of strict liability as the modern laws have reversed the
onus of proof from the plaintiffs to the defendants. For instance, Section 20 of the Animals
Act, 1979 of British Columbia states—“In an action brought to recover damages for injuries
caused by any domestic animal or any dog, it shall not be necessary for the plaintiff, in order
to entitle him to a verdict ... to adduce any evidence that the defendant knew, or had the
means of knowledge, that the animal ... was or is of a vicious or mischievous nature, or was
or is accustomed to do acts causing injuries”.However this section was interpreted by the
court in a leading case13 to not being an abandonment of the scienter principle but merely a
shift in the burden of proof from the plaintiff to the defendant whereby the defendant would
incur liability upon such injury caused but can still escape such liability by either proving that
the dog did not have a propensity for danger or that he did not possess any knowledge for the
same. This interpretation however was perceived by many to having defeated the purpose of
the aforementioned section because upon giving the plaintiff the opportunity to give evidence
as to his dog not being fierce or him not knowing of such propensity, it then also would
compel the plaintiff to attempt to negate such contention which in effect would mean the
plaintiff having to prove what this section is exempting him from proving. In contrast to this
British Columbia statute however, the statutes in force in Nova Scotia14, Saskatchewan15,
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Alberta16 and various other Australian and Canadian statutes impose a nearly absolute
liability. This could be illustrated by Section 52 of the Dog Control Act, 1979-81 of South
Australia provides— “the person liable for the control of a dog shall be liable in damages for
any injury caused by the dog”. One must note that this imposition of near absolute liability
could often be perceived as harbouring such notion that equates dogs with other ‘dangerous
animals’ to facilitate such statutes and imposing such legal liability on their owners.
After a detailed assessment of the various positions that dictate a range of laws and principles
regarding the strict liability for harm caused by dogs, an assessment of the position of India
on the issue becomes necessary. The Indian position on strict liability regarding animals and
in particular domesticated animals is substantially influenced by and hence reflects the
English common law principles. Indian courts therefore have recognised the classification of
dangerous and not dangerous animals whereby dogs fall into the latter of the two categories.
Therefore, similar to the English common law, a dog owner would be strictly liable only if
his dog is of ferocious disposition and he had knowledge regarding the same. A dog owner is
also required to take such reasonable precautions to the utmost foreseeable extent. However,
having failed to do so, owning a dog with a propensity for danger and fully knowing of such
propensity would make such owner strictly liable for the injury caused by such dog. But a
dog owner may escape strict liability if it is established that he had taken all reasonable
precautions and the injury caused by the dog was a behaviour or was in a circumstance that
he could not have possibly foreseen. Apart from the English common law principles, i.e., the
principle of scienter action, that are employed by Indian courts to impose strict liability on
dog owners for injury caused by dogs, there exists another rule for ascertaining animal
liability that involves cattle. This is governed by the Cattle Trespass Act, 1871 in India. In
simple words, cattle trespass occurs when cattle owned by someone strays and enters into
someone else’s property and damages such property. Upon such happening, the liability is
placed on the owner. The aforementioned Act provides that if a cattle animal goes astray and
trespasses on land of another and causes damage to such land, the owner has the right to seize
the animal that has caused such damage. However, if such animal has not caused damage and
has merely trespassed, the owner of the land does not enjoy this right. If such an animal
causes damage to public roads, canals or embankments, then the person who is responsible
for the maintenance of such public property like the police enjoys the right to seize the
15
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animal. It is the duty of the police to then take such animal to the nearest pounds within the
next twenty-four hours.
Therefore, to conclude, as far as strict liability for harm caused by dogs is concerned, India
still follows the English common law principles and employs the rule of scienter of action in
ascertaining such strict liability.
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NATIONAL EMERGENCY AND ART. 21
-Atharva Tokekar

ABSTRACT
Constitutional supremacy is a concept in which if in any case there is a conflict
between the government and the basic constitutional values, the latter will
prevail always. Article 21 of the constitution of India is the most important
which gives us the proper essence of the motto of our constitution that the
government can never make such a law which is contradictory or in derogation
with the fundamental rights of the people it will be struck down by the courts.
Apart from this there is also one more article i.e. Article 352. This article
reflects some of the unitary features of our federal constitution. It talks about
an emergency which will take back the powers from the state government and
give it to the central government. It earlier used to affect the fundamental rights
including the right to life given in Article 21. There were many reasons
because of which Article 21 was later given an upper position than Article 352.
It can also be said that after 1975 emergency it was realized that In case there is
a conflict between Article 21 and 352, always without any doubt Article 21
will prevail. This was done by 44th Constitutional amendment.
KEYWORDS: Fundamental Rights, Article 21, Constitutional Amendments,
Emergency.

NATIONAL EMERGENCY AND ART. 21

INTRODUCTION
The constitution of India is not just a book but a legal document of India. It recognizes the
legal rights and liberties of the people of India and other countries. Constitution of India is
the lengthiest constitution of the world. It properly distributes the powers of the state and the
center. Many prominent people have regarded the constitution as the federal constitution with
certain unitary features or a quasi-federal structure. The constitution has regarded individual
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rights and liberties as its main feature. The democratic features are the most important and the
crucial aspect of the constitution. It has borrowed various provisions from different
constitutions for example, fundamental rights from US constitution and parliament from
England. There is one more such provision which is borrowed from the German
constitutioni.e. the provisions regarding the emergency. Emergency is a situation which is
declared by the central government under the circumstances in which the territory of the state
or any part or province of the state is under threat, mostly by external power. It gives or
transfers all the powers which were always possessed by the state government to the central
government. Art. 352, 356 and 360 deals with the emergency provisions. Democracy is a
peaceful kind of machinery and it is considered to be a best kind of government. The reason
being that the democracy guarantees a kind of government which is not arbitrary in nature
and even if the government is changing or a revolutionary change is taking place it happens
without any bloodshed. It is expected that a democratic nation always adopts a peaceful
mechanism or a way to solve any problem. Then what can be the reason that the
constitutional makers thought that such a provision should be included in a federal
constitution. The key feature of emergency is that a federal setup of a government changes
into a unitary setup of government. It completely removes the provincial autonomy that these
states have. The union acquires all the powers. So, during independence India was not in a
positive situation. There was communal tension going on in almost whole country between
two religious groups. After seeing such a situation the constitutional makers thought that
there should be a provision in the constitution itself which will give the Unionsome powers in
their hand to take decisions in a quick manner in the interest of the public. In other situations
the central government has to give its decision and has to wait for the state to take the action
but in case of emergency the Central government can itself act swiftly and as the center has
more powers as compared to state they can execute their decision quickly and in a proper
manner. After keeping all these things in the mind the constitutional makers inserted the three
important articles of the constitution which are regarding emergency. They wouldn’t have
thought that the provision which was made for helping the central government in the interest
of the nation can be misused by them as well.

DETAILS AND EXPLANATIONS
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Article 352 talks about national emergency which is at present completely different from
earlier time. It is imposed three times in India. The first national emergency was imposed in
India in the year 1962 by Pandit Jawaharlal Nehru during the war with China. This
emergency was imposed on the ground of war. There were three grounds for imposing
emergency, war, external aggression and internal disturbance. Later, internal disturbance was
replaced with armed rebellion by the 44th amendment of the constitution. The second national
emergency was imposed in the year 1971 during the war with Pakistan. The procedure for
imposing emergency was not proper at that time and it also wasn’t transparent. This
emergency was imposed by the prime minister India Gandhi. Prime minister used to have the
absolute power related to it. Prime Minister used to approach the president and was able to
impose the emergency without consulting or asking the council of minister. One person was
alone having the power to exercise it and impose emergency. This resulted arbitrary use of
power. Emergency should not be always used as a remedy by the government but as a last
option where no other remedy is left. The reason for it is that after imposing emergency the
fundamental rights of the citizens were ceased to exist during emergency. It needs a proper
discussion and plans for imposing and executing and giving such power to one person is
completely illogical. Being a democracy the votes of people were not given value. It is like
people are just choosing their dictator. So, article 352 was prone to misuse at that time. So,
itwas misused by Indira Gandhi government. The ground used for imposing the emergency of
1975 was the internal disturbance. It completely changed the democratic setup of the
country.The main reason which sown the seeds of emergency was done by a politician named
Raj Narayan. He was not responsible for emergency but the reason for the national
emergency started from there.

In 1969 the political ambitions of Indira Gandhi started to rise. This made Congress to split
into two groups, Congress R and Congress O. Congress R was led by Indira Gandhi and
Congress O was led by Morarji Desai. Indira Gandhi at that time advised the President of
India VV Girito dissolve the Lok Sabha in 27th December1970 and call for the re-elections in
March 1971. President is always under Article 74 (2) of constitution of India is bound by the
advice of the council of Ministers and also the Prime Minister. This dissolution was advisedin
order to consolidate the power. Consolidation of powers means to say that dissolving or
disbanding the powers which are under the legislature, executive and judiciary and
concentrating the power either to one person or some offices under its control.
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Indira Gandhi was going to contest elections from the seat of Rai Bareli. She was politically
capable and was having a strong position in Indian politics and a strong rival was required
from that seat to compete against her. In this case Raj Narayan was approached who was a
strong competitor to Indira Gandhi. Apart from being a politician he was also a freedom
fighter and because of which his popularity among the masses was also strong. He was a
perfect competitor in front of Indira Gandhi. An alliance was made by the parties who were
against the Congress R including Congress O. This alliance after discussions with each other
decided to give the seat of Rai Bareli to Raj Narayan. During the rallies and before the results
Narayan was almost sure that Indira Gandhi will be not able to win he can get the seat of Rai
Bareli. To Narayan’s surprise Indira Gandhi got a landslide victory and majority. There was a
suspicion in the mind of Raj Narayan that there are some malpractices done over here. He
was not convinced from the election results at that time because of it. He refused to accept the
result of election and also wanted to know some details about the things which were under
suspicion according to him. He wanted to file a case regarding such issue. He approached a
renounced lawyer at that time who was Advocate Shanti Bhushan. Raj Narayan told a big
conspiracy theory to the advocate regarding the elections and the malpractice. He told the
advocate that on the ballot papers which were used during elections a chemical was being put
on that ballot paper. These chemically treated ballot papers were used in the elections in
which congress symbol was marked and made. This symbol will disappear while voting and
again they will come and show Congress symbol until the time it is stored till the results of
the election. There was such kind of malpractices done by Indira Gandhi. As said by his
advocate,Raj Narayan was a very honest politician and even after independence he spent his
half of the life in jail. This was because of the agitations he took part on. Apart from this
advocate Shanti Bhushan also put substantial charges of corruptionunder Representation of
Peoples Act 1951. It was drafted as an election petition. The reason being it was prohibited
under section 123(7) of Representation of Peoples Act to use police and armed forces to use
them in election. Under section 77 (3) of the act she means Indira Gandhi also exceeded the
limit of amount to be spent on elections. This petition was filed on 24thApril 1971 in
Allahabad High court. This case was Raj Narayana v. Indira Gandhi.1
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So, in this case in order to gain more evidences and clarity many people were called and cross
examined by Advocate Shanti Bhushan and also by Indira Gandhi’s advocate Mr. Nani
Palkhiwala. Both of them were very renowned lawyer. It was also thought by many people
that if Indira Gandhi appeared in the court the judge will not take any decision against her
and he cannot call her but that historic moment came when first time in the history of India a
Prime Minister was called in his personal capacity to appear in the court, this was in
Allahabad High court. Indira Gandhi was called on 18th, 19th and 20th March of 1975 to
appear in front of the court. Justice Sinha was the presiding judge in this case. He was known
to be an honest judge who never believed in any special treatment and believed that everyone
is equal before the law. It was very clear that the decision given by him will be completely
impartial. Then Justice Sinha delievered the historic judgment according to which the
elections which were won by Indira Gandhi were declared null and void. These were the
reasons and circumstances under which made Indira Gandhi to proclaim emergency. The
ground for proclaiming emergency was ‘internal disturbance’. So, we can understand that
instead of some genuine and imminent threat to the nation these were the reasons for
imposing emergency. The president who imposed emergency at that time was President
Fakhruddin Ali Ahmed. The president cannot refuse the advice given to him by the Prime
Minister because as we have seen earlier under Article 74 President cannot refuse it.
President can only veto it or can ask to think again but if Prime Minister again insists upon it
thenthe president has to do accordingly. Unfortunately, this power of President was even said
to be non-justiciable at that time. It means that it cannot be challenged in the courts of law.
This was the issue of the case of Bhut Nath v. State of Bengal,2 that weather the power of
President in such case is justiciable or not. It was said by the court that the power of President
is not claimable or not justiciable. It was clearly said by the court that president’s power and
continuation of emergency is completely a political question and is outside the scope of
judicial review and such things cannot be challenged in the court of law. In such a situation
where all the fundamental rights of the people including Article 21, which is right to life,
were at stakethe judiciary took back their hands. It did not support the rights of the people but
gave more importance to the government’s arbitrariness. The question is not about supporting
or not supporting a political party but it is about the basic right to life of the people which the
judiciary refuse to provide. This was the darkest and highly condemnable phase going on for
any democratic nation. Article 21 is such an article that being the shortest sentence of the
2
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constitution it has the widest meaning and impact. Any change to Article 21 directly impacts
the people. Government cannot act in its whims and compliances and do whatever they want.
In the situation of emergency Article 21 was under a deep threat.

Article 21 is considered as the most important provision of all the Indian statutes. It restricted
the government from exercising its power arbitrarily and harming the people’s life and
personal liberty. The government does not have any power to interfere with these rights of the
people unless a procedure established by law is there. This article is partially similar to the
Magna Carta of 1215 and also similar to Fifth Amendment of American Constitution. The
specialty of Article 21 is that it is not only limited to the citizens and the people in India, it is
also applied to the people from foreign who have come here to visit, reside, occupation or for
other purpose. The scope of Article 21 is also very wide it is not limited only towards the
biological life or the existence, it also includes living life with dignity. It was made clear in
the case of Maneka Gandhi v. Union of India3 that right to life is not to be interpreted in its
strict and literal sense but also include widened aspects like life with dignity. This right was
completely threatened by the imposing of National Emergency.

During emergency the

fundamental rights were suspended by an order passed by President according to which
Article 21 was suspended and nothing regarding Article 21 can be challenged in the courts.
This was an order passed in a democratic country. The impact of these orders was such there
several people detained.Many people were being put behind bars and tortured, many such
people in their respective states filed a writ of habeus corpus under which they can be at least
produce in front of Magistrateand at least hope for a fair trial but the high courts of the states
refused because of the order passed by President under Article 359. So, such petition was
challenged in Supreme Court under which M.I.S.A also was challenged. This case was ADM
Jabalpur v. Shivkant Shukla4This case was called as ‘Habeus Corpus’ case. It was expected
from the Supreme Court as being an apex court that they shall protect the individual rights
and liberties of the people but this did not happen. It was a 5 judge bench and in the ratio of
4:1. The four judges gave more importance to the presidential order than Article 21. It means
that the order, the government is more important than the right to life and right to live with
dignity. It was only Justice HR Khanna who dissented with the opinion of other judges and
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said that right to life is not only a source from Article 21, it is never expected that a
government of a democratic country is acting in an arbitrary manner and arresting individuals
and denying them there basic dignity. This was not given importance as an official judgment
but HR Khanna is still appreciated for showing such courage during that time without
anyone’s support.

After all these things when emergency was revoked again fresh elections were conducted in
which Congress lost its power and first time Janata Dal a first non-congress party to win the
elections and make government. They make the 44th under which the word ‘internal
disturbance’ was replaced with ‘armed rebellion’. Under this amendment the procedure for
proclaiming emergency was made more complicated and was clearly said that Article 21
cannot be revoked even during the proclamation of emergency.

CONCLUSION
It is clearly evident that the emergency provisions were completely misused by the
government at that time. The constitution makers would never have imagined that the
emergency provisions which are made in order to give assistance and some amount of
freedom to the central government will be misused by them in such a way. It should be clear
that in any democratic country if there is a conflict between the policies, rules, made by the
government and individual rights and liberties, in all probability the individual rights and
liberties will be given importance. A nation following constitutionalism can never exist
properly under an arbitrary government.
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POLITICAL DIMENSION TO CLIMATE INDUCED MIGRATION
-Dr. Kaiser Manzoor, Post-Doctoral Fellow at ICSSR, New Delhi

ABSTRACT
Climate change has the potential to trigger a major human displacement crisis.
The uncertainty of the environmental displacement construct and the controversy
over triggers, on the other hand, has supported the political interests of developing
countries that want to reduce asylum obligations.By continuing to discuss and
challenge the analytic category, as well as the causal mechanism connecting a
specific environmental situation (either partly or exclusively) to a migration trend,
developed states have absolved themselves of liability and transferred the burden
of security to the displaced persons' home and host countries—typically in the
global South.The current environmental displacement debate is at a stalemate, and
one of the first steps toward breaking it and pushing the dialogue forward is to
decouple climate change displacement from environmental migration for
empirical purposes.The failure to empirically classify a specific environmental
occurrence as the primary factor in human migration, which has historically
undermined the category of environmental refugee, can no longer restrict the
usefulness of the climatic displacement construct. There is now a growing body of
evidence that climate change is a long-term cumulative phenomenon that will
result in human displacement. While the precipitating factors for climate
migration do not cause immediate population displacement, their effects may
accumulate over time, resulting in long-term environmental disruption and human
migration.
KEYWORDS: Climate change, Human Migration, Politics, United Nations

92

POLITICAL DIMENSION TO CLIMATE INDUCED MIGRATION
BACKGROUND
The UN has the power to create global strategies on problems that concern the entire world's
population. Nonetheless, the world's people have been confronted with worsening poverty,
inequality, and human rights violations, as well as increasing global environmental degradation,
since the United Nations was created over sixty years ago.The vast and increasing scope of these
issues highlights the challenges the UN will face in taking additional measures to ensure global
environmental protection as well as future human life on this planet. The international security of
people forced to flee their homes due to environmental or climate change is one area of
concern.There is currently no organised, institutionalised system in place to protect such
displaced people. Environmental change is not accepted as a source of refugee movements in
international or national law. Despite the fact that there is no legal definition for refugees who
have become refugees as a result of environmental change, the terms "environmental refugees"
and "climate refugees" have been used (Cooper, 1998).
The emphasis on population levels and carrying capacity is one of the core themes of early
accounts of environmental displacement in the 1980s and early 1990s. The belief that
overpopulation combined with hunger leads to food insecurity underpins these perspectives.
Since habitats are unable to sustain them, these circumstances result in the world's
environmentally displaced citizens.In a forerunner to contemporary accounts of environmental
refugees, the focus on population and poverty is clearly evident. Vogt's focus on the poor, who,
due to their high population growth rates, do not live within the carrying capacity of their
territories, exemplifies Malthusian thought about the relationship between population levels and
environmental degradation.Vogt pays little attention to the politics of the situation he describes,
especially when it relates to why people live where they do and why the poor participate in
activities that undermine the environment.Vogt, like the eco-scarcity narrative that political
ecologists decried, fails to demonstrate how the poor's behaviour is a feature of their economic
and social marginalisation, as well as the distribution of resources among groups of people
within a political society.Vogt, on the other hand, depicts the poor as if they have a say in where
they live, how they survive, and what opportunities they have (Vogt, 1948).
Environmental displacement is now seen as more of a product of rich countries' actions than of
overpopulation in poorer areas of the world.This is a significant shift because it means that
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developed countries' practises, especially the process of industrialisation and high consumption
rates, have significant impacts, particularly on poor people and the ecologically fragile areas of
the world where many of them live.The existing literature indicates that the most important
driver of displacement would be the acceleration of human-induced (anthropogenic) climate
change, as its consequences will have an impact on people's ability to secure a livelihood
(Lambert, 2002).
1. POLITICS OF CLIMATE CHANGE DISPLACEMENT:
Climate change has the potential to trigger a major human displacement crisis. As the
consequences of climate change become more evident, human migration is becoming more
pronounced as a result of desertification, resource shortages, increasing sea levels, and increased
risk of natural disasters.If world leaders continue to fail to react concretely with major reductions
in greenhouse gas emissions, clear financial and political commitments to the G77, and
investments in renewable energy sources, the well-being of those most vulnerable to climate
change is jeopardised (Megan Aageson-Morlock, 2010). Climate change is predicted to displace
between 200 and 250 million people over the course of this century. According to Norman Myers'
projections, which are generally regarded as optimistic in the academic literature, sea level rise would
threaten the life of 162 million people by 2050(Myers, 2002).The uncertainty of the environmental

displacement construct and the controversy over triggers, on the other hand, has supported the
political interests of developing countries that want to reduce asylum obligations.By continuing
to discuss and challenge the analytic category, as well as the causal mechanism connecting a
specific environmental situation (either partly or exclusively) to a migration trend, developed
states have absolved themselves of liability and transferred the burden of security to the
displaced persons' home and host countries—typically in the global South.Furthermore,
politicians have strategically opted not to allocate the designation of "refugee" to
environmentally or climatically displaced persons, since granting refugee status to these groups
of people requires a collection of economic, social, political, and legal obligations(Megan
Aageson-Morlock, 2010, p. 7).

The current environmental displacement debate is at a stalemate, and one of the first steps toward
breaking it and pushing the dialogue forward is to decouple climate change displacement from
environmental migration for empirical purposes.The failure to empirically classify a specific
environmental occurrence as the primary factor in human migration, which has historically
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undermined the category of environmental refugee, can no longer restrict the usefulness of the
climatic displacement construct. There is now a growing body of evidence that climate change is
a long-term cumulative phenomenon that will result in human displacement. While the
precipitating factors for climate migration do not cause immediate population displacement, their
effects may accumulate over time, resulting in long-term environmental disruption and human
migration (Kolmannskog, 2008).Climate change and the resulting displacement of people are
likely to jeopardise one's right to life, a fair standard of living, self-determination, and minority
and indigenous peoples' rights.All of these are now enshrined in current international human
rights instruments, such as the United Nations Declaration on Human Rights, the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social, and
Cultural

Rights,

and

the

United

Nations

Declaration

on

Indigenous

Peoples'

Rights.Environmental rights are not expressly stated in these instruments, but changes to the
physical environment, including the full submersion of one's physical home, threaten livelihoods,
national economies, institutional stability, and cultural traditions (Ben Saul and J. McAdam et al.,
2008).

2. RESPONSE OF THE MEDIA TO CLIMATE CHANGE AS A TRIGGER FOR
DISPLACEMENT
The news media's contributions to discourses on climate change as a cause for population
displacement are discussed in this section. As a result of climate change, there has been a slew of
news stories about "environmental refugees."Sea level and average surface temperature
increases, according to papers in the Guardian (Branigan, 2004) and Environmental Health News
(Spear, 2003), would result in 150 million "environmental refugees" by 2050. In a Time
Magazine report, McGirk (2000) argued that the destructive effects of "nature" and climate
change, rather than poverty or civil war, are to blame for displacing millions of Latin
Americans.Furthermore, in an Inter Press Service post, Leahy (2004: 2) detailed the contents of a
US Pentagon report, which claimed that, in view of mounting evidence for climate change, the
US government needed to establish a plan to fend off "storms of environmental refugees" from
Latin America.BBC News has also covered the plight of ‘environmental refugees' as a result of
climate change (Buerk, 2004; Kirby, 2000; 2001; 2003). Kirby's (2003: np) title, "Climate
victims

are

"refugees,"

overtly constructed those
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affected

by climate

change

as

"victims."Another BBC News report by Buerk (2004) looked at the effect of climate change on
Bangladeshi populations. Bangladeshis, according to Buerk (2004), who have contributed very
little to the pollution that causes climate change, are now being forced to deal with its
devastating and harmful effects.A number of studies have also been published that concentrate
on the effects of climate change on Pacific countries. The Australian Broadcasting Corporation,
Agence France-Presse English, Channel News Asia, Financial Times, Green Left Weekly, Los
Angeles Time, OneWorld US, Pacific News Bulletin, and Radio Netherlands all published these
posts.Using emotive words like "catastrophe" not only made the consequences of climate change
seem spectacular and serious, but also suggested that they could be permanent and far-reaching.
Williams' (2001) portrayal of Tuvaluans as innocent "victims" forced to move in another country
conjured up thoughts of Tuvaluans as innocent "victims."The vocabulary used to characterise the
SIDS situation in these papers has been dramatic and sensational. Leslie's (2004: 44)
Smithsonian post, for example, was titled "Will Tuvalu Disappear Under the Sea?" A tiny island
country is on the verge of being flooded by global warming.'
In a similar way, an essay in The Times of India referred to the present scenario as a
"apocalypse" caused by climate change (Raaj& Sachdeva, 2006: np). The title of an article in the
New Zealand Herald (2005: 1) urged Tuvaluans to "sink or swim."

3. UNITED NATIONS AND ENVIRONMENTAL DISPLACEMENT:
A number of other United Nations bodies, in addition to the UNHCR, are concerned with climate
induced displacement; however, there is some question regarding how to identify
environmentally displaced people. In comparison to the UNHCR, several UN bodies use the
word "environmental refugee," showing that there is no general agreement about how to use this
term within the UN framework.Other UN bodies' use of this concept has few clear operational
consequences, unlike the UNHCR, since their actions are driven by humanitarian needs rather
than a specific legal position. Furthermore, using the word "environmental refugee" will help to
raise awareness of the issue while having little effect on how the bodies concerned react to cases
of environmental displacement (Lambert, 2002, p. 176).Under the UN framework, there are
many different meanings of an environmental refugee. Despite minor variations in language, the
various definitions indicate that there is no widespread rejection of the environmental refugee
group, as the UNHCR investigation would imply.The United Nations Environment Programme
96

(UNEP) was the first UN system body to bring environmental displacement to the attention of
the international community. It has been at the forefront of the broader literature that advocates
the use of the word "environmental refugee" since the 1980s.UNEP's involvement with this
issue, as a programme rather than an entity, reflects its position within the wider UN framework
as the programme mandated to be the UN's environmental conscience, speaking for the
environment within the Organization (UNEP, 2006).It serves as the UN's focal point for
environmental action and understanding, guiding the organization's environmental efforts
through general policy guidance and recommendations (Patricia Birnie, 1993). UNEP has drawn
attention to environmental displacement through its publications, reports, and comments by
successive Executive Directors as a focal point for environmental awareness.Despite the
underlying similarities, the fact that there are numerous meanings of an environmental refugee
indicates that there is no agreement about whether the concept should be rejected. Although the
UNHCR opposes the phrase, it is generally recognised by other UN organisations as a way to
describe people who have been forced to move due to environmental factors.Other UN bodies'
use of the word in a variety of ways suggests that there is no agreement among UN system
bodies on the precise definition, utility, or status of this category (Lambert, 2002, p. 187).

CONCLUSION
Environmental causes or reasons are not known as a source of displacement by refugee
movements. Environmental change is not known as a source of forced migration on a global
scale. Despite this, the word "environmental refugee" has been used by many writers.However,
during the 1990s and 2000s, there was a noticeable shift in thinking, with environmental
displacement now being perceived as a result of rich countries' practises, such as resource
overuse, high consumption rates, and climate change, rather than as a result of overpopulation in
poor regions of the world.However, the uncertainty of the environmental displacement construct,
as well as the controversy about triggers, has supported the political interests of developing
countries that wish to reduce asylum obligations. The current environmental displacement debate
is at a stalemate, and one of the first steps to breaking it and pushing the dialogue forward is to
decouple climate change and displacement for empirical purposes.
While the effects of climate change do not instantly cause population changes, they may
accumulate over time, resulting in long-term environmental disruption and human migration.
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Climate change is primarily due to the rich world's consumption patterns and the
industrialization that has characterised their growth.The developed countries have reaped the
majority of the benefits from this growth, while the poor have borne the brunt of the costs. The
bulk of these people live in the developing world. The main political cause of environmental
refugees is a situation characterised by unequal allocation of wealth and development
benefits.States are starting to expand their awareness of refugee security as Climate Change has
emerged as a major global concern of the twenty-first century. The possibility of human
displacement as a result of environmental change has triggered an acknowledgment that the
international security system would need to expand beyond the protection of those displaced by
war and persecution.
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A BLEND OF LEGAL FIELD AND ARTIFICIAL INTELLIGENCE
-Annanya Deshpande

ABSTRACT
The field of law has been evolving surprisingly over a past few years. The
robotic systems and applications will play a vital role in the development of
lawyers and law firms. Robotics will have an impact on core legal practice
areas over a period. Artificial intelligence (AI) related technologies will
surely transform the law and the legal field. In many areas of law, the efforts
of inducing artificial intelligence have already been made by a few startups.
The efforts include contract review, contract analysis, and legal research. The
article aims at overviewing the aspects related to the Artificial intelligence in
the field of law, how it is used in the current time and what will be its role in
the coming ages. The legal market is a tradition bound and passive one, how
will it be adaptable to these artificial intelligence technologies, would be
magnificent to experience.
KEYWORDS: Artificial Intelligence, Legal Field, Contracts, Lawyers, AIassistance

A BLEND OF LEGAL FIELD AND ARTIFICIAL INTELLIGENCE
The field of law has been evolving surprisingly over a past few years. It has been encompassing
roundabout every nook and cranny of the business world. Standing firm in the competition with
other markets, Legal market is amongst the paramount ones, with close to $1 Trillion globally,
but except for the fact, it has remained profoundly under digitized. It is indisputable that the field
of law is brassbound and passive in adopting new technologies and services.
The robotic systems and applications will play a vital role in the development of lawyers and law
firms. Robotics will have an impact on core legal practice areas comprising of data protection,
intellectual property, consumer protection, and commercial contracting. The already prevailing
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framework might need to adapt and change to meet the demand of the artificial intelligence (AI)
age. Robots are the technology of the future but the current legal system is going at a snail's pace
in handling them. If we assume robots as a part of the legal market then there might arise a
possibility of awarding them rights and so the liabilities, also the question whether to treat them
as a legal person in the eyes of law or not will arise. On a more philosophical level, lawyers
should understand that the "decisions" made by AI-powered software will raise significant legal
questions, including those of tort liability and of criminal guilt. For example, if AI is controlling
a driverless car and someone's killed in an accident, who's at fault?1
Artificial Intelligence and related technologies will surely transform both the law and the legal
profession. The advances will also give rise to new openings for legal professionals for creating
productive and competent gains in the delivery of legal services. Indian tech-startups like
‘CaseMine’, ‘NearLaw’ are developing applications based on Natural Law Language processing
(NLP) by introducing next-generation legal research platforms that assist law firms to go beyond
simple, keyword-based research thereby making it less time-consuming. Natural language
processing (NLP) is a branch of artificial intelligence that helps computers understand, interpret
and manipulate human language. NLP draws from many disciplines, including computer science
and computational linguistics, in its pursuit to fill the gap between human communication and
computer understanding.2
It is in the discipline of Artificial Intelligence to give machines the ability to read and
understand. It involves interactions between computers and human language, particularly, a
technique of programming computers for processing and analyzing bulk of natural language
data. NLP gives the machines the strength to read, understand, and acquire meaning from human
spoken languages. Amongst all other social sciences, law arrives closest to the system of formal
logic, which is beneficial for the smooth usage of Artificial Intelligence in the Legal field. The
1
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legal system involves setting forth the legal assumptions/axioms derived from the precedents and
then these axioms are applied to particular facts at hand resulting in landing at a conclusion
accordingly. The logic-oriented methodology is precisely the type of activity to which the
machine intelligence can fruitfully be implemented.3
In many areas of law, the efforts of inducing artificial intelligence have already been made by a
few startups. The efforts include contract review, contract analysis, and legal research. Contracts
are the vital fluid of economic systems and business transactions although the means of
negotiating and wrapping up a contract is exhausting and enough to try the patience of a saint. In
contract review, lawyers from both the sides have to manually review the contract for editing,
exchanging the red-lined documents while searching for seemingly endless iterations. The
process becomes very lengthy resulting in delayed deals, affecting the working ability of the
lawyer. AI makes a massive opportunity available to automate these processes.
AI systems on its own catches the data from the proposed contracts and analyze them by using
NLP, determining which piece of the contract is problematic and which is important. Startups
like ‘Lawgeex’, ‘Klarity’, and ‘Clearlaw’ are currently working on this. Contract Analytics
includes the process after the negotiation and signing of the contract. Lawyers and firms have to
stay aloft of the decided terms and obligations. Assistance of AI allows to articulate this enigma.
The NLP powered system garners and scrutinizes key data through the expanse of all the
contracts of a particular firm or company. LexisNexis, Westlaw or may it be Manupatra or SCC
online, these applications are widely used for research purposes in Law schools, firms, and by
lawyers individually making the research work less time consuming and effective.
Today, there are six major tasks performed by artificial intelligence in the legal marketA. Due-Diligence- Is such a measure of prudence, activity, or assiduity, as is properly to be
expected from, and ordinarily exercised by, a reasonable and prudent man under the
particular circumstances; not measured by any absolute standard, but depending on the
relative facts of the special case.4 AI assists the lawyers to check due-diligence by
3
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analyzing a contract and conducting legal research of the same. AI here is committed to
reviewing the contract, making it less arduous for the lawyer as it reduces the work
burden.
B. Prediction Technology-The prediction technology purely works on logic. The outcome of
the case is foretold by the facts and the precedents entered in the software. It works as an
Input-Output system. One has to enter the facts and then the AI analyzes the precedents,
which again are the result of the legal research done with the ease of AI and then after
analyzing the data, the output is received as the result of the suit.
C. Legal Analytics- is nothing but an analysis of the precedents, case laws and the data
points of the case, one wants to get the result of.
D. Many law firms use 'Automation of the documents', the technology of drafting the
documents. The drafting that demands multiple days to get completed if done manually,
becomes a matter of minutes now with the utilization of the application.
E. Intellectual Property- Search and registration of trademarks, patents, and copyrights are
done using AI, which helps in providing insights to the Intellectual property portfolios of
the creators.
F. Electronic Billing-Using the AI-based application, the preparation of invoices of the law
firms are getting easier. One gets accurate billing for the work done by the lawyers and
thus helps both the clients as well as the lawyers.
AI- Ross, developed by IBM, has been adopted many law firms worldwide, particularly in the
USA and is primarily used to vet legal contracts, conduct legal research, and briefly summarize
case laws etc. Likewise, Linklaters LLP, a multinational law firm, is also developing an AI
program ‘Nakhoda’ with the objective of providing effective contract management and
structured legal data.5
What comes into mind when we think of a robot lawyer is a four-feet tall machine wearing
formal attire with a briefcase and some documents. Many lawyers have a concern about
machines replacing them in the work field; the current artificial intelligence applications that are
5
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ahead,

used have been designed for assisting lawyers and which could be operated by humans as per
their use. Yet, according to me the nature of the legal field is such that there has to be a
perception of meanings, interpretation of situations and transfer of knowledge. All of this is not
possible for a machine, as these tasks demand the help of human senses, and so the room for
manual work will always prevail. AI and assisted technologies work in a rational manner, it
doesn't matter how accurate and smart they are, they can never take place of a human, and it can
never be a replica of human mind and brain. Sentiments tend to help a lawyer to think properly, a
rational lawyer might win as many cases, but being a lawyer demands a proper understanding of
the society, which is only possible when the lawyer views the society setting aside the rational
thinking. That's what the main distinguishing point between a human and a machine is. Within a
considerable period of evolution in the legal field, roles, resources and skills will reallocate as
the technology will impact on the law. The skills like advanced negotiation, client handling and
forming judgments cannot be performed properly by the machines and require a lawyer in flesh
and blood to perform them. A machine how advanced it may be, can’t justify the answers and the
steps taken in the matter to the grumpy clients, which only human lawyers can do. Mr. Kenneth
A. Grady a renowned professor at the Michigan State University observes that “Ambitious
students are no longer just looking at how they can get into a top-tier firm, they are exploring
how they can transform the legal industry with technology.” The advancements in AI and
robotics can be a threat to the position of lawyers more than the benefit of it, if not used in a
limit. There is a report from two oxford researchers, in which it is argued that 47% of the
professions and businesses in the US are at high risk of being replaced by intelligent machines,
concluding that paralegals and legal assistants are in the high-risk camp.
The NITI Aayog in its report titled ‘National Strategy on Artificial Intelligence’, has
exhaustively discussed the challenges, focus areas and global development of AI. It has stated
therein that concerns of privacy of data, an unattractive Intellectual Property regime, low
intensity of AI research, and low awareness for adopting AI in business processes, will be some
of major impediments in successful deployment of AI in India.6

6
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The Former Chief Justice of India Dipak Misra in a certain conference delivered his thoughts on
Artificial Intelligence in the field of law saying that"The future of any new-age technology lies in the regulations that govern them. Artificial
Intelligence (AI) promises a high growth potential in a number of sectors. AI needs a strong legal
framework around it to explore maximum benefits. AI today is growing multifold and we still do
not know all the advantages or pitfalls…India has the right talent and technological resources.
With a powerful legal directive, the country can set many milestones with a strong command
over AI. But India currently does not have specific regulations that govern AI.”
The use of artificial intelligence will create a sense of spirit amongst the firms resulting in peerpressure for its operation. Even if AI seems to be almost magical, it is not! The CEO of SpaceX
Mr. Elon Musk says that “Artificial Intelligence is a bigger threat to humanity than nuclear
weapons. AI is created to heal human limitations.” Drawing the line for the usage of AI is what
we need to be alert for. There are two sides to everything and same is with ARTIFICIAL
INTELLIGENCE. If we use it proportionally it will cause no harm but, if used excessively then
in no time most of the markets would be taken over by AI and will create nihility for manual
work. AI is used to produce intelligent results without intelligence of its own but of its creator!
Not only in law firms or personal usage by lawyers, artificial intelligence is now being used for
conducting online exams too. In this period of pandemic, the AI assisted the Law School
Admission Council (LSAC) making LSAT (Law School Admission Test)-India the first and only
law entrance exam to be entirely online and ARTIFICIAL INTELLIGENCE-enabled remoteproctored. The future of Indian legal platform seems to be developing.
The AI and robotic applications used currently in the Indian legal field are suitable and beneficial
for the lawyers in India. Due to the prediction technology, lawyers are able to decide what kind
of research they need to do to win the suit, due to this prediction many cases could be resolved
without even going to the courts. Justice DY Chandrachud’s idea of the artificial intelligence can
be referred through his opinion about AI, he says"The idea of Artificial Intelligence is not to supplant the human brain or the human mind or the
presence of judges but to provide a facilitative tool to judges to reassess the processes which they
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follow, to reassess the work which they do and to ensure that their outcome is more predictable
and consistent and ultimately provide wider access to justice to the common citizens."
The number of legal tech-startups is also increasing nowadays, but Indian lawyers seem to be
reluctant towards it.

According to statistics, barely 4% of Indian advocates/paralegals are

customed in usage of AI applications in their line of work despite that 95% of the Indian courts
have adopted the use of new services and technologies. The lawyers are comfortable with the
methods that were designed years ago and hesitant towards getting acquainted with the new
applications. Almost all the middle-aged lawyers are seen using law journals for research and
precedents instead of the legal databases available. If the applications are used by the majority of
people in a limit, artificial intelligence will be a game-changer in the life of lawyers and it will
change the perspective of how the law is perceived in India. The world-famous theoretical
physicist Mr. Stephen Hawking expressed that“The primitive forms of artificial intelligence we already have proved very useful. But I fear the
development of full artificial intelligence could spell the end of the human race. Once humans
develop artificial intelligence, it would take off on its own, and re-design itself at an everincreasing rate. Humans, who are limited by slow biological evolution, couldn't compete and
would be superseded."
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