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THE PROFOUND LEGAL DILEMMA OF PORNOGRAPHY: 

A FEMINIST AND LEGAL POSITIVIST PERSPECTIVE 
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ABSTRACT 

 

Pornography throughout history has posed itself as a profound socio-political and legal issue 

for both the general public and lawmakers. Every single ideological faction of our society 

further, has actively tried to take part and shaped this nuanced issue. While conservatives 

have traditionally strongly opposed the idea of legalization of pornography, libertarians have 

supported it and feminists have had differing views with regard to the same. In this paper, I 

have attempted to critically analyze both the conservative as well as the feminist critique of 

pornography, while at the same time advocating for its legalization while borrowing the 

libertarian argument and taking a feminist and legal positivist perspective on the issue. I 

argue that the strict separation of morality and law under legal positivism will inherently 

ensure greater rights for women. Further, granting legal protection to all expressions of 

gender, sex, and sexuality rather than just socially accepted norms of the same. This will 

enable women to take control of their bodies and have independent and individualistic 

expressions of themselves. The argument for the legalization of pornography lies directly at 

the intersection of two concepts, feminism, and legal positivism. The former is able to 

legitimize the latter and vice-versa. This is precisely how one can make a self-sustainable 

socio-legal argument for the legal status of pornography, which is able to counter not just the 

conservative argument, but also the feminist argument against pornography. 
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INTRODUCTION 

Pornography has remained, in one form or another, a recurring topic of discourse in 

democratic institutions for centuries. It has posed itself as a profound moral issue with 

regards to which policymakers, as well as the general public, have held sharply conflicting 

views. Further, the debate over pornography, or alternatively in a more legally relevant 

context, obscenity, has been part of a broader debate with regard to the role of law in our 

society. This issue has been well-discoursed in virtually every part of the public sphere, from 

public policy to academia, from politics to mass media, there is an attempt by every 

ideological faction of our society, may it be the conservatives or the libertarians, to win this 

debate so as to control the popular culture and opinion.  

The reason for such an active participation by a majority of the ideological factions in 

this debate is that it sets a higher standard with regard to free speech and expression. The 

legalization of pornography, for the progressives, indicates a liberalization of public norms 

and traditions accompanied by the broadening of the concept of social acceptance. While on 

the other hand, for the traditionalists, it symbolizes, at least in the Indian perspective, a 

“westernization” of the culture and the abandonment of “good conservative values” for the 

“over-liberalization” of gender and sex. This paper, while not disregarding any other 

perspectives of this debate, undertakes a feminist and positivist analysis of the legal status of 

pornography in an ideal democratic setup. While cognizant of the numerous controversies 

associated with this issue, I have attempted to touch upon various recurring themes in this 

public discourse including feminism or the feminist critique of law, free speech, morality, and 

legal positivism.  

 

PORN: THE BATTLEGROUND OF IDEOLOGIES  

Pornography is considered a taboo in a large majority of Indian households.1 But at the 

same time, India is the third largest consumer of free-access internet pornographic content. 

This disparity, in that there exists an unwillingness among Indian families to educate their 

                                                           
1 Verma, R.K. & Mahendra, V.S., Construction of masculinity in India: A gender and sexual health perspective. 

JOURNAL OF FAMILY WELFARE, 50(I), p.71 (2005). 
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children with regards to pornography and sex in general, and at the same time Indians, 

especially the youth have an active tendency to consume pornographic content off the 

internet,2 has led to the politicization of the pornography debate, especially the issue with 

regards to its legalization. What is more interesting is how on one hand, the conservative 

faction argues for the ban on pornography in the name of traditions and nationalism, so as to 

preserve Indian values and abandon Western ones.  

On the other hand, one form of the progressive argument calls for the legalization of 

pornography and liberalization of socially accepted expressions of gender, sex, and sexuality 

while basing its rationale on ancient Indian traditions and texts. Wendy Doniger in her book 

“The Mare's Trap: Nature and Culture in the Kamasutra” claims that the “Kamasutra”, 

prescribes a liberal outlook on women’s rights and sexual freedom.3 The progressive 

argument follows that colonization led to the diminishing of ancient Indian traditions, which 

they claim were even more progressive than the modern western prescriptions of gender and 

sex. Both factions use nationalism and especially the preservation of “Indian traditions” to 

legitimize their claims.  

In this ideological war, the ultimate question then becomes whether societal expectations 

and opinions with regard to the moral considerations of certain subjects and acts should 

outweigh the broader right of every individual to freely express themselves without any legal 

provisions preventing them to do so. In other words, whether the standards of what the 

society deems socially acceptable and what it deems morally abhorrent should guide the 

process of law-making. The traditionalists in response to this with regard to the legal status of 

pornography argue that the concept of free speech is limited to debate and discussion of 

ideas, and that pornography falls outside the protection given to speech in civil and 

democratic societies. The basis for this argument follows that every speech, in order to be 

protected by law must hold some objective social material and value. They further claim that 

pornography is classified as “obscene material” that “by definition lacks any serious literary, 

artistic, political, or scientific” value or consideration.4 

INDIAN LAW ON PORNOGRAPHY 

                                                           
2 Nandini Yadav, Despite Porn Ban, India is the 3rd-largest Porn Watcher with 30 Percent Female Users, 

FIRST POST (June 13th, 2022, 10:34 AM), https://www.firstpost.com/tech/news-analysis/despite-porn-ban-india-

is-3rd-largest-porn-watcher-with-30-female-users-5721351.html.   
3 WENDY DONIGER, THE MARE'S TRAP: NATURE AND CULTURE IN THE KAMASUTRA, SPEAKING TIGER BOOKS 

(1st ed. 2015). 
4 Andrew Koppelman, Is Pornography ‘Speech’?, 14(1) LEGAL THEORY, 71–89 (2008). 

https://www.firstpost.com/tech/news-analysis/despite-porn-ban-india-is-3rd-largest-porn-watcher-with-30-female-users-5721351.html
https://www.firstpost.com/tech/news-analysis/despite-porn-ban-india-is-3rd-largest-porn-watcher-with-30-female-users-5721351.html
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Indian law has conformed to this “social morality”5 and further both the legislature and the 

courts have operated in the same manner. Section 67 of the Information Technology (IT) Act 

2000 states  

“Whoever publishes or transmits or causes to be published or transmitted in the 

electronic form, any material which is lascivious or appeals to the prurient interest or if 

its effect is such as to tend to deprave and corrupt persons …… punished on first 

conviction with imprisonment of either description for a term which may………..” 6 

Section 2927 and 2938 of the Indian Penal Code (IPC) make the selling, distribution, and 

circulation of obscene material illegal. While there is no provision under Indian law that 

specifically imposes a ban on pornography, the provisions mentioned above do impose a 

virtual ban on obscenity. 

 The IPC however does not explicitly define obscenity as it is a subjective concept and 

can change from time to time and can differ from society to society.9 Further, Indian law as a 

whole has failed to define terms like “deprave”, “corrupt” or “impure or libidinous in 

nature”. Therefore, various ideological factions have actively tried to control the popular 

culture so as to set a favorable standard for such abstract and subjective terms. The judicial 

interpretations of the same have ranged from liberal to conservative depending upon the 

individual morals of the respective justices.10 

 For example in Ranjit D. Udeshi v. State of Maharashtra (1965), the Supreme Court held 

that:  

“In our opinion, the test to adopt in our country (regard being had to our community 

mores) is that obscenity without a preponderating social purpose or profit cannot have 

the constitutional protection of free speech and expression, and obscenity is treating 

with sex in a manner appealing to the carnal side of human nature, or having that 

tendency. Such a treating with sex is offensive to modesty and decency but the extent of 

                                                           
5 Vallishree Chandra & Gayathri Ramachandran, The Right to Pornography in India: An Analysis in Light of 

Individual Liberty and Public Morality, 4 NUJS L. REV. 323 (2011). 
6 Information Technology (IT) Act, 2000, § 67, No. 21, Acts of Parliament 2000 (India).  
7 Indian Penal Code (IPC), 1860, § 292.  
8 Indian Penal Code (IPC), 1860, § 293. 
9 PSA PILLAI, CRIMINAL LAW 701, 703 (K.I. Vibhute ed. (2009). 
10 Shohini Ghosh, Looking in Horror and Fascination: Sex, Violence and Spectatorship in India, SEXUALITY, 

GENDER AND RIGHTS 3-5 (2005). 
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such appeal in a particular book etc. are matters for consideration in each individual 

case.” 11 

And this has been the judicial and legal standard with regards to the protection of speech 

and expression since independence not just in India but in almost all common law regimes. In 

order to qualify for constitutional protection, or in other words to qualify as “free speech and 

expression”, the speech must serve some public interest or public good. This legal standard is 

again the foundational stone of the conservative argument, in that pornography doesn’t serve 

any public interest or artistic or literary prowess. But the premise in itself is based on a 

narrow and subjective interpretation of morality, in that firstly obscenity is a subjective 

concept that can differ wildly on the basis of individualistic moral standards. Thus while 

pornography might be obscene or morally abhorrent for some, it can simply be a 

performative art for others. This argument was perfectly capsulated in Justice Scalia’s 

concurring opinion in Pope v. Illinois (1987),  

“I must note, however, that in my view it is quite impossible to come to an objective 

assessment of (at least) literary or artistic value,……….Since ratiocination has little to do 

with esthetics, the fabled "reasonable man" is of little help in the inquiry, and would have 

to be replaced with, perhaps, the "man of tolerably good taste"—a description that 

betrays the lack of an ascertainable standard. If even handed and accurate decision 

making is not always impossible under such a regime, it is at least impossible in the cases 

that matter. I think we would be better advised to adopt as a legal maxim what has long 

been the wisdom of mankind: De gustibus non est disputandum. Just as there is no use 

arguing about taste, there is no use litigating about it. For the law courts to decide 

"What is Beauty" is a novelty even by today's standards.” 12 

It is useless to argue about taste, and even more useless to litigate it. And that is the basis 

of the argument, that the question of whether pornography performs any public function is 

much more a question of taste rather than a question of law. Relying on a singular 

conservative or libertarian interpretation of pornography inherently goes against the idea of 

free speech. The actual value that speech should be free suggests that an individual has the 

basic liberty to consume pornographic material if they wish to, and at the same time criticize 

it as a blot on our society if they are inclined to do that. Further, the argument that religion is 

useless or that pornography is performative art, or that veganism should be state law, in an 

                                                           
11 Ranjit D. Udeshi v. State of Maharashtra, (1965) 1 SCR 65. 
12 Richard POPE & Charles G. Morrison v. ILLINOIS, 481 U.S. 497 (1987). 
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ideal democracy should hold the same legal considerations. That’s a standard that can truly 

thrive under an ideal democratic setup.  

THE POSITIVIST TAKE ON PORNOGRAPHY 

A similar view has also been furthered by positivist legal theorists who push for a total 

separation between morality and law. They contend that using the presumptions of a higher 

moral standard (particularly those originating from religion) to create laws would eventually 

result in the formation of obsolete and meaningless legal standards. The social concerns of 

homosexuality, women's rights, blasphemy laws, legal persecution of religious minorities, 

and free expression all show how the reliance on a fixed moral norm necessarily results in the 

establishment of laws that are prejudiced, discriminatory, and bigoted in nature.  

The irony truly becomes apparent when one considers that a rule (such as those 

prohibiting homosexuality in 18th-century England) that was considered morally acceptable 

at one moment in history would be considered absolutely immoral and bigoted at another 

point in history, (almost all democracies today accept homosexuality as an inherent and 

integral part of their society and culture). Law is a discourse, a constant and continuous 

process, which explains why there is such a paradox. The complexity of human civilization 

makes it necessary for the law to occasionally alter. This connects further to the issue of how 

social conceptions of gender, sex, and sexuality have changed in response to societal 

demands. Further also how the development of feminist studies and the feminist critique of 

law has shaped modern arguments with regard to pornography.  

THE FEMINIST CRITIQUE OF PORNOGRAPHY 

In order to undertake a fair and objective analysis of the issue of the legalization of 

pornography, it is necessary to indulge with the feminist critique of pornography and the 

feminist argument for its ban. While the conservatives argue for a ban on pornography purely 

on the basis of moralistic arguments against the corrosive effects of obscenity for the 

“conservative way of life”,13 which admittedly are highly subjective in nature, the feminist 

critique of pornography centers around its alleged exacerbation of the discrimination, 

exploitation, and oppression faced by women in society.14 This argument follows that 

pornography simply aids in the reinforcement of patriarchal and misogynistic conceptions of 

                                                           
13 Chandra & Ramachandran, supra note 5. 
14 Catharine A. Mackinnon, Pornography, Civil Rights and Speech, 20 HARV. C.R.-C.L. L. REV. 1, 18 (1985). 
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women. In that firstly, it simply fails to treat women as productive members of the society, 

and secondly, that it has an inherent element of discrimination and violence against women.15  

The very presence of pornography harms women because it cultivates ideas of 

hypermasculinity and masculine pride in men's minds and a sense of inferiority in women's 

minds. Further, that there are several instances of exploitation of women in the pornography 

industry. However, at the same time, one can argue that the banning of pornographic content 

and material would essentially have no effect on sexism, violence, and prejudice against 

women, as these have long been engrained in almost all social setups in history. Further one 

might also contend that, despite the pro-censorship feminist argument's initial attraction, it 

can result in an increase in sexism and misogyny.16 

The feminist critique can be countered on two fronts. Firstly, that it is more of an 

argument advocating for a regulation of the pornography industry rather than a ban on it. The 

feminist critique of pornography mirrors the feminist critique of prostitution. However, 

another feminist take on both these issues suggest that the decriminalization of prostitution, 

or in this case the legalization of pornography, will inherently make the governance and 

regulation of these industries much easier. Giving prostitutes legal status will ensure the 

enforcement of their rights, as in order to recognize their rights, the first step is to recognize 

their profession. Indian law further takes a similar stance on prostitution, in that it is partially 

legal under Indian law. While the law recognizes prostitutes, at the same time solicitation and 

organized prostitution is banned while individuals are allowed to practice it in private.17 

Similarly, the legalization of prostitution will enable lawmakers and the courts to regulate the 

industry, thus recognizing and enforcing the rights of the women taking part in it and at the 

same time regulating its effects on the viewers. 

Secondly, the feminist argument for a ban on pornography is caving into the conservative 

claim, in that it enables them to control women's bodies and individualistic expressions of sex 

and gender according to their own moral and religious standards. It was necessary for free 

speech advocates in the US to accept the existence of racist and bigoted speech, so that 

speech advocating for equal rights for African Americans could not be censored in the larger 

social and legal context. This set a higher legal standard for the protection of civil rights and 

                                                           
15 Eric Hoffman, Feminism, Pornography and Law, 133 U. PA. L. REV. 497, 499 (1984-1985). 
16 NADINE STROSSEN, DEFENDING PORNOGRAPHY: FREE SPEECH, SEX, AND THE FIGHT FOR WOMEN’S RIGHTS 

(NYU Press 2000). 
17 Vallishree Chandra & Gayathri Ramachandran, The Right to Pornography in India: An Analysis in Light of 

Individual Liberty and Public Morality, 4 NUJS L. Rev. 323 (2011). 
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free speech. Therefore, the legal recognition of pornography is necessary so as to establish a 

higher legal standard, which advocates for tolerance and acceptance of alternate expressions 

of gender, sex, and sexuality, especially those of women. This argument was perfectly noted 

by the feminist anthropologist Carole Vance “every right-winger agrees that porn leads to 

Women's inequality-an inequality that doesn't bother him in any other way”.18 

CONCLUSION 

This paper has attempted to undertake a nuanced socio-political and legal analysis of 

the issue of the legalization of pornography. In that, I have argued for the legalization of 

pornography while taking a feminist and legal positivist perspective on the issue. The strict 

separation of morality and law under legal positivism will inherently ensure greater rights for 

women. Further, granting legal protection to all expressions of gender, sex, and sexuality 

rather than just socially accepted norms of the same. This will enable women to take control 

of their bodies and have independent and individualistic expressions of themselves. The issue 

of the legalization of pornography lies directly at the intersection of these two concepts, 

feminism, and legal positivism. The former is able to legitimize the latter and vice-versa. This 

is precisely how one is able to make a self-sustainable socio-legal argument for the legal 

status of pornography, which is able to counter not just the conservative argument, but also 

the feminist argument against pornography.  

 

 

                                                           
18 STROSSEN, supra note 16. 


